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THE HONORABLE MARSHA J. PECHMAN

UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

AT SEATTLE
No. 14-cv-01178-MJP
A.B., by and through her next friend PLAINTIFFS’ RESPONSE TO
Cassie Cordell Trueblooét al. DEFENDANTS’ MOTION TO
RECONSIDER SCOPE OF
Plaintiffs, INJUNCTION REGARDING TIMING
OF SERVICES AND INPATIENT
V. EVALUATIONS
Washington State Department of ORAL ARGUMENT REQUESTED
Social and Health Services, al, NOTE ON MOTION CALENDAR:
JULY 15, 2016
Defendants.

.  INTRODUCTION
Fifteen months after this Court issued its finding and injunction in this matter,
Defendants belatedly seek to re-litigate issuesgiaperly decided against them and that they
did not appeal. However, their motion is timebdrr&ven if this motion was not time-barred,
Defendants’ motion should be denied. Nothing e NMinth Circuit’s decision compels this
Court to reopen its injunction regarding in-hodptt@mpetency services. Nor does the Ninth

Circuit’'s opinion require that this Court uncritilygadopt the fourteen day limits prescribed by
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the state statute championed by Defendants infart & avoid enforcement of class members’

rights. This Court should reject Defendants’ motio

Il ARGUMENT

In Trueblood the Ninth Circuit observed that

DSHS appeals only the first part of the permanguiniction: the requirement that

competency evaluations be conducted within sevgg, @dsent a court-ordered

extension for clinical good causét does not appeal the injunction asit applies

to individuals ordered to be evaluated in a state hospital or who have already

been found incompetent and are awaiting restoragowices.
Trueblood v. Washington State Dep’t of Soc. andtHezervs.No. 15-35462, 2016 WL
2610233, at *4 (9th Cir. May 6, 2016) (emphasiseatyjdNow Defendants seek a second bite at
the apple by filing a motion for reconsideratiomifdundred and fifty-five (455) days after the
injunction was imposed. This is four hundred aordyfone (441) days too late under Local Rule
7(h), which requires a party to file a motion feconsideration “within fourteen days after the
order to which it relates is filed.” Local Rulehj( If this Court finds Defendants’ motion is not
timebarred, this Court should deny Defendants’ arobecause post-trial evidence shows that in
the majority of cases Defendants receive courtrsrde the same day that they are issued or
within a reasonable amount of time; dicta doesdeoband this Court to reopen its longstanding

final injunction regarding in-hospital competeney\sces; and reject Defendants’ argument that

the 14 day statute meets constitutional muster.
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A. Defendants’ Motion for Reconsideration is Time Bared

Defendants’ motion is plainly untimely, having bdéed 455 days after the original
injunction and 143 days after the modified injuonti SeeDkt.132, Dkt. 186, Dkt. 257 Even
if the clock did not start until the Ninth Circugsued its mandate on June 2, 2016, Defendants
did not file this motion for reconsideration urtiine 30, 2016! Similarly, Defendants lost their
right to appeal the undisturbed parts of this ceyrgérmanent injunction when they chose not to
appeal them within 30 days of judgment. Fed. R..Ap@B(a), 4. The purpose of Rule 4 is to
“promot[e] finality of judgments.Oregon v. Champion Int'l Corp680 F.2d 1300, 1300 (9th
Cir. 1982). See In re Alexandef97 F.3d 421, 424 (9th Cir. 1999) (explaining tRale 4(a)
stands for the proposition that “judgments shoglieve finality at some point”Clark v.
Lavallie, 204 F.3d 1038, 1041 (10th Cir. 2000) (holding tfighe essence of Rule 4(a)(6) is
finality of judgment”);Diliberti v. United States4 CI. Ct. 505, 507 (Cl. Ct. 1984) (finding that
the purpose of Rule 4(a) is to “insur[e] finalitijjodgment”). Promoting this finality protects
the “value” of “maintain[ing] order in the judicigrocess.’Selph v. Council of City of Lost
Angeles593 F.2d 881, 882 (9th Cir. 1979). Further, bseahe deadline to file an appeal is
“mandatory,”Bowles v. Russelb51 U.S. 205, 209 (2007), Defendants lost thghtrto
challenge this court’'s permanent injunction regagdn-hospital competency evaluations when
they chose not to appeal the parts of the injundtiat govern the provision of those

services.See alsd-ed. R. App. P. 3(a)(4). To allow Defendantsge this motion as a

[ Cf. Courts sometimes examine motions to reconsiderrupelderal Rule of Civil Procedure 59(3ee 389
Orange Street Partners v. Arnglii79 F.3d 656, 665 (9th Cir. 199@Qurtis v. lllumination Arts, In¢.2014 WL
2931823, *6. Defendants’ motion, however, is uefiyreven under the more liberal 28-day filing windof 59(e).
2 Even if a Ninth Circuit opinion could reset thendow of opportunity to file a motion for reconsidéion of a
District Court’s un-appealed final order, Defendsafatiled to timely bring a motion for reconsideoati The
window of opportunity for such a motion, if it igen procedurally sound, expired on June 16, 2@&fendants’
motion was late, even assuming they had a newpgnied following the mandate, and should be denied.

PLS.” RESP. TO DEFS.” MOT. TO AMERICAN CIvIL LIBERTIES UNION OF
RECONSIDER SCOPE OF INJ. RE. TIMING OF WASHINGTON FOUNDATION
SERVICES AND INPATIENT EVALS - 3 901FIFTHAVENUE #630
No. 14-cv-01178-MJP SEATTLE,WA 98164

(206)624-2184




10

11

12

13

14

15

16

17

18

19

20

21

22

23

Case 2:14-cv-01178-MJP Document 291 Filed 07/11/16 Page 4 of 14

backdoor means of appeal would frustrate the iateria finality and judicial economy Rule 4 is
intended to serve.

Further, “motions for reconsideration are disfadyi@and will normally be denied under
Local Rule 7(h). Local Rule 7(hsee Aronson v. Dog Eat Dog Films,.In€38 F.Supp.2d
1104, 1118 (W.D. Wash. 201(;E.C. v. Kuipers399 Fed.Appx. 167, 171 (9th Cir. 2010);
Gentry v. Sinclair609 F.Supp.2d 1179, 1182 (W.D. Wash. 2009). khee “failure to comply
with [timing requirements] may be grounds for déofaethe motion.” Id. And "[n]either the
Local Civil Rules nor the Federal Rules of CivibPedure, which allow for a motion for
reconsideration, is intended to provide litigantghva second bite at the appl&fonson 738
F.Supp.2d at 1118; Local Rule 7(h).

B. Post-Trial Evidence Proves That Receipt of CourOrders Is Not a Primary
Cause of Delays

Defendants rely upon the Ninth Circuit opinion floe proposition that constitutional
protections from prolonged incarceration do nadituntil Defendants have received a court
order. Dkt. 288 at 8. Defendants fail to acknalgie—as evidenced by their reliance on trial
exhibits instead of more recent data—that post-¢walence shows Defendants receive the
majority of court orders on the same day that @ieysigned, and Defendants have the authority
to create systems that would ensure timely reedipburt orders. Dkt. 284-1 8-14; 28-66.
Although the Ninth Circuit did articulate concetrat this Court found that constitutional
protections attach at the signing of the court oes not the receipt, it did so in a factual
vacuum. Before this Court ordered Defendants apldata regarding the cause of delays, no

one—including Defendants—knew how often Defendaetgived court orders in an untimely
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manner. Now this Court has what the Ninth Cirdiok not: actual data regarding the timeliness

of Defendants’ receipt of court ordérs.

Defendants’ data shows that delays in the provisfarourt orders and discover are rare:

April 2016
Number of Instances of Court Orders Instances of Discovery Received
Days Received (%) (%)
0 250 (70.82%) 238 (69.59%)
1-3 82 (23.23%) 81 (23.68%)
4-7 13 (3.68%) 16 (4.68%)
8-10 1 (0.28%) 0 (0%)
11-20 5 (1.42%) 4 (1.17%)
21+ 2 (0.57%) 3 (0.88%)
TOTAL 353 (100%) 342 (100%)
May 2016:
Number of Instances of Court Orders Instances of Discovery Received
Days Received (%) (%)
0 265 (72.60%) 252 (71.19%)
1-3 85 (23.29%) 85 (24.01%)
4-7 10 (2.74%) 12 (3.39%)
8-10 1 (0.27%) 1 (0.28%)
11-20 2 (0.55%) 2 (0.56%)
21+ 2 (0.55%) 2 (0.56%)

!t is true that Plaintiffs agreed to define thass as including those for whom Defendants haweiwed a court
order. At the time, however, Defendants had fadi#tta maintenance protocols that made it impossibkaow the
extent of any potential problem regarding the tiyrtednsmission of court orders and discovery. DRt at 8.
Further, nothing in that class definition preclutlés Court from making reference to the evidenesented at and
after trial regarding the date an order was entar@dder to delineate the time limits requiredtbg constitutional
balancing test.
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TOTAL 365 (100%) 354 (100%)

Dkt. 271-5 at 47-58; 57-68.

Immediately before trial, DSHS was able to sechegppassage of a new state law
requiring courts and prosecutors to transmit coempmt services orders and other necessary
documents to Defendants within 24 hours. Wash. Rede § 10.77.075 (2015). In April of
2016, in 70% of cases Defendants received bothdbe order and the discovery on Same
daythat the court order was entered, and in 93% sdéxaeceived both within the first 1-3 days
after the order was entered. The numbers contitmedprove in May, when Defendants
received both court order and discovery on the sdeiyehe order was entered in 71% of cases,
and within 1-3 days in more than 95% of cases.eb@dints’ actions show that if they take
reasonable steps, they have the ability to reetifiy systemic issues with delays in the
transmission of court orders.

Defendants’ argument thus boils down to the prdposthat the existence of a tiny
minority of cases with delays in receiving docunsesunstitutes a legitimate state interest in
delaying the provision of competency services eodberwhelming majority of class members.
But the Ninth Circuit was clear that the Due Pracasalysis is a balancing of the legitimate
interests of the state against those of the claseblood 2016 WL 2610233, at *5 (“Thus,
‘[w]hether the substantive due process rights cpacitated criminal defendants have been
violated must be determined by balancing theirtijpmterests ... against the legitimate interests
of the state,”” citingMink, 322 F.3d at 1121 andoungberg457 U.S. at 321).

As long as the time limit prescribed by this Cmunmjunction protects legitimate state
interests, any further delay predicated on nontitegte interests is precluded in order to protect

the interests of the class. Defendants’ intaresinning an efficient forensic mental health
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system would be sufficient to warrant delaying ¢tasonal protections if delays in court orders
were rampant and outside of their confrdBut because only a small percent of court ordegs
not received in a timely manner and Defendants kbawérol over systems of court order
distribution, there is no legitimate state inteiagbostponing providing competency services
until receipt of a court order. Neither is Defent$a seeming preference not to exercise their
authority to demand timely transmission of coudesra legitimate state interest. Once again,
Plaintiffs feel compelled to observe that Defendamterests should largely align with those of
their clients, but when compared against the neédiss members who have been adjudicated
in need of transfer to a hospital, Defendants’regés are outweighed by class members’ liberty
interests. This Court should stand by its oribingunction and require that the timeframe for
providing competency services begin to run at theisg of the court ordet?

C. Defendants’ Misread the Ninth Circuit’s Trueblood Opinion

1. The Ninth Circuit did not hold that all evaluation deadlines must
begin with receipt of the court order

Defendants’ strained reading of theueblooddecision is that the Ninth Circuit mandated

that time periods for all competency evaluationshstart at receipt of the court order. Dkt. 288

2 Defendants have a primary interest in bringingviithals to trial. Trueblood 73 F. Supp.3d at 1315. Additional
interests include conducting effective and accuctatepetency evaluations, restoring competencydsetwho need
it, and having an “efficient and organized competeevaluation and restoration systenid.

3t this Court wishes to reconsider the triggeringment for constitutional protections, if could aefss Defendants'
concerns within the terms of its enforcement ofdhiginal injunction. Any legitimate state interésiplicated in the
increasingly rare occasions when the receipt ofizris delayed, can be addressed by requiring Defes to
thoroughly document delays and include detailedrinfition regarding each instance of delayed reoéigtcourt
order in their monthly reports to the court monitdihe documentation should include what steps mikfats have
taken to prevent the delay, the cause of the datay steps Defendants will take to ensure no fudbtays occur.
This Court can then review that documentationtsadiscretion, and determine whether Defendante keken all
reasonable steps in good faith to prevent the délag, this Court could find that Defendants haet violated its
injunction with respect to those instances of delay

* Defendants gesture at a state interest in nottidgclass members within seven days, citing “ioipan bed
space resources” and asserting that class memilebe itaking spots [in state hospitals] away” finathers in
need. Dkt 288 at 7, 12. This is transparentlyllegitimate interest.Oregon Advocacy Center v. Mir8Q2 F.3d
1101, 1121 (9th Cir.2003) ("Lack of funds, stafffacilities cannot justify the State's failure t@pide [such
persons] with [the] treatment necessary for reftakin.")
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at 8. However, that decision only held that theai@ improperly focused on what was
achievable when determining the constitutional peaters within which Defendants must
perform in-jail evaluations. Further, Defendar@gjument overlooks two critical issues.

First, the Ninth Circuit explicitly disavowed codsration of the part of the injunction of
which Defendants now seek reconsideratidrueblood 2016 WL 2610233, at *1, *4. When an
appellate court explicitly states that it is nobsiolering an issue, as did the Ninth Circuit in
Truebloodfor in-hospital evaluations, it strains credulitydlaim the decision nonetheless
resolves that issue.

Second, the Ninth Circuit remanded portions of @aairt’s injunction that govern the
length of time that Defendants havectimpleten-jail evaluations. Defendants, relying on the
Ninth Circuit’s decision regarding in-jail evaluatis, now belatedly seek to re-litigate the time
period before in-hospital competency services rhagin Defendants ignore this crucial
distinction between the competency services thae Wwefore the Ninth Circuit and the in-
hospital evaluation services in question here.

2. Dicta in the Ninth Circuit’s opinion is not binding precedent

Defendants argue that this Court is compelled byNimth's Circuit's decision to start
time limits for all competency services at the rptef court orders, rather than the entry of
those orders. Dkt 288 at 1. Defendants primagly uponMiller v. Gammie 335 F.3d 889 (9th
Cir. 2003) andCetacean Cmty. v. BusB86 F.3d 1169, 1173 (9th Cir. 2004). In eaclecas
Defendants misapprehend or misapply the caseNaNer represents the lynchpin of
Defendants’ argument, but the scope of the holdiridiller is narrower than Defendants
recognize. CitingMiller, Defendants argue, “Lower courts must adhere not tonthe holdings

of Ninth Circuit panels, ‘but also to their explicas of the governing rules of law.” Dkt. 288 at
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7. However, unlikeMiller, there is nothing in th&ruebloodopinion that announced a governing
rule of law with respect to whether time periodsiwgt begin when a court order is received, as
opposed to when it is entered. Rather,Ttheeblooddecision agreed that the due process
balancing test was the appropriate rule of law,dissigreed with this Court's emphasis on what
was achievable as opposed to what was constitlifanandated as determined by balancing
the parties’ interests.

In a further effort to support their argument thatebloodrequires beginning the time
limit upon receipt of court orders, Defendants oHeartial quote fronCetacean Cmty“where
a panel confronts an issue germane to the evergs@alution of the case, and resolves [the issug
after reasoned consideration in a published opjrtwat ruling becomes the law of the circuit."
Defendants omitted the full context for the quethich is as follows:

“A statement is dictum when ... “made during the miof delivering a judicial
opinion, but ... is unnecessary to the decisionnd. [&] not precedential.””

Cetacean Cmty386 F.3d at 1173. Indeed, the decisio@@tacean Cmtyound that the
language in question was non-binding dicta. Unikkider andCetacean CmiyheTrueblood
opinion presents a case in which the Ninth Cirdidtnot resolve an issue after reasoned
consideration. Rather, the appellate court exjyresmanded the question of timelines for in-
jail competency evaluations, including how to cédtei those timelines, and it only indicated that
the district court’s injunction did not allow sudfent time to serve legitimate state interests

relating to in-jail evaluationsTrueblood 2016 WL 2610233, at *7-8.
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3. Both In-Hospital Competency Evaluations and Comgtency Restoration
Demand the Same Constitutional Protections

Defendants claim that “this Court’s prior analysiscerning the inpatient evaluation
group was based on was rejected” by the Ninth @iend, as such, this Court must reconsider
its injunction. Dkt. 288 at 10. This is incorredhe Ninth Circuit’s opinion only addressed the
matter before it: the scope of protections for €laembers court-ordered to receive in-jail
evaluations. Nothing in the Ninth Circuit’s opiniaddressed analysis of the constitutional
protections for court ordered in-hospital evaluasio

Assuming arguendo that there is a difference betwlee needs of those receiving in-jail
evaluations and those receiving in-hospital evaduat class members court-ordered to receive
in-hospital evaluations have exhibited symptom#ighat a Washington State judge has taken
the unusual step of ordering an evaluation in gitalssetting. Doing so makes class members
court-ordered to receive in-hospital evaluationser®milar to those provided protections by
Mink than those court-ordered to receive in-jail evatuat because they have been adjudicated
as needing mental health services in a hospital.

Moreover, Defendants’ argument that delays outsfdbeir control create a legitimate
state interest in delaying the provision of in-htapevaluations just as they may for in-jail
evaluations fails. The factors Defendants alleglaydevaluations (timely transfer of information
and availability of defense counsel) only impa& timelycompletionof in-jail evaluations, and
do not have the same level of impact on the tinralysfer to the hospital teeginan evaluation.

Further, Defendants claim that a short timeframmarféhospital evaluations somehow
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incentivizes class members and their attorneygame the system” by seeking in-hospital
evaluations. This argument misstates the stagatesrning in-patient competency evaluations.
D. The Trueblood decision does not compel the adoption of a fourteeday limit
This Court should reject Defendants’ argument ithsttould defer to the toothless state
law that Defendants tailored in response to thigaiion. This argument is nothing more than a
transparent attempt to continue violating the sgtftclass members with no consequence or
supervisiorf. The Ninth Circuit did not, as Defendants asseendate that this Court must defer
to state law on this issue. Rather, Tmeeblooddecision held that:
The court’s findings and conclusions do not take oonsideration this legislative
change, nor do they consider whether this timet hmould pass constitutional

muster. On remand, the district court should evaluate the effects of the revised
legislation.

Trueblood 2016 WL 2610233, at *7 (emphasis added).
If the Ninth Circuit had intended to instruct ti@surt to simply adopt the time limits of

the state statute, it could have done so. It did instead, this Court is directeddonsiderand
evaluatethe state statute. As discussed in Plaintiffsiaed motion relating to in-jail

evaluations, the state law was passed only in resspto this litigation, and should be viewed

® A judge must find that class members are in méemmpetency services before Defendants have hlityation

to provide them services, whether in-jail or in thate hospitals. Subsequently, a class membkonljl be ordered
for in-patient evaluation pursuant to the judgneafran evaluator or by ruling of the court basedadimding that it
is necessary to perform in-patient evaluation fierdccuracy of the evaluation or the safety otttaes member, or
in the case of murder charges. Wash. Rev. Code7d DB0(1)(c)-(d). Defense attorneys are not insitpn to
unilaterally demand in-patient evaluations.

® Ironically, Defendants argue that this Court staldicate its duty to analyze the Constitutiorzéhcing test
and defer to state law that they have utterly aitecomply with.
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with skepticism as a resultSeeDkt. 259 at 15-16; Dkt. 283 at 8-10. As such, base the
evidence presented deference to the state statumgroper.

In general, “[c]ourts must beware of attemptsai@$tall injunctions through remedial
efforts and promises of reform that seem timedtccgate legal action, especially when there ig
the likelihood of recurrence.United States v. Odessa Union Warehouse C&8p F.2d 172,
176 (9th Cir. 1987) Further, when the statute at issue has little ttegslative findings, as
here, then a district court giving “significant \gbt to evidence in the judicial record . . . is
consistent with [the Supreme Court’s] case lawHhole Woman’s Health v. Hellerstedt _S.
Ct.___ , 2016 WL 3461560, at *16-17. As such, @airt should not simply defer to the statute,
and should do its duty to perform the substantive process balancing test weighing only
legitimatestate interests against the interests of classbaem As discussed above, the proper
result of that balancing test is that there isagtimate state interest in delaying in-hospital
competency services past seven days after the @ndrgourt order, as there is no evidence of
delay in receipt of court orders.

[l.  CONCLUSION

For the foregoing reasons this Court should dergmants’ motion.

DATED this 11th day of July, 2016.

" Whether Washington had legitimate government éstsr motivating enactment of a 14-day timeline$B%$889
can be illustrated by the context surrounding titis Ipassage. The legislature considered two carigrabills to
address the timeline for competency evaluationrastbration services, but neither bill contained famdings to
explain the new 14-day timelines each proposed2bi,2015Leg.,64thSess. (Wash. 2015); SSB 5889,15
Leg.,64thSess. (Wash. 2015). Further, the statementgsld¢ors and the language of the statute itselide
context and guidance for the statute’s purposaislators speaking in support of a 14-day timetited the
impending trial as cause for support. House Flosbade for Final Passage of SSB 5889, March 9, 2015,
http://www.tvw.org/watch/?eventlD=2015031054; Holeor Debate for Passage of HB 2060, March 4, 2015
http://www.tvw.org/watch/?eventID=2015031013.
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Respectfully submitted,
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Sean Gillespie, WSBA No. 35365
Kenan Isitt, WSBA No. 35317

Carney Gillespie Isitt PLLP

315 5th Avenue South, Suite 860
Seattle, Washington 98104

(206) 445-0212
Christopher.Carney@cgilaw.com

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

| hereby certify that on July 11, 2016, | electeatly filed the foregoing with the Clerk
of the Court using the CM/ECF system, which wilhdenotification of such filing to the
following:
* Nicholas A Williamson (NicholasWi1@atg.wa.gov)
» Sarah Jane Coats (sarahc@atg.wa.gov)

* Amber Lea Leaders (amberll@atg.wa.gov)

DATED: July 11, 2016, at Seattle, Washington

/s/La Rond Baker
La Rond Baker, WSBA No. 43610
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