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INTEREST OF AMICUS CURIAE

The American Civil Liberties Union of WashingtofACLU”) is
a statewide, nonpartisan, nonprofit organizatioowar 80,000 members
and supporters, dedicated to the preservationvdflitierties, including
privacy. The ACLU strongly supports adherence wogtovisions of
Article 1, Section 7 of the Washington State Cdunstin, prohibiting
unreasonable interference in private affairs. # participated in
numerous privacy-related casesaasicus curiaeor as counsel to parties.

ISSUE TO BE ADDRESSED BY AMICUS

Whether opening a closed container without a waidaring an
inventory search disturbs private affairs withoutherity of law, in
violation of Article 1, Section 7.

STATEMENT OF THE CASE

The parties have fully presented the case. Thefaotyrelevant to
the present issue is that officers unzipped a CGi2 gathout a warrant
while conducting an inventory of an impounded vihiand discovered
drugs and paraphernalia insi&ee State v. Pecko. 34496-7-111 (May 8,
2018) (unpublished). The State asks this Court&srale its longstanding
prohibition on warrantless opening of closed corges during an

inventory search. Corrected Petition for Reviewrtl2. Amicus



respectfully requests that this Court instead neafits previous holdings,
and uphold the privacy guaranteed by Article 1tiSac’.

ARGUMENT

The briefing from respondents Peck and Tellvik thasoughly
shown that opening closed containers during inugrgearches is
prohibited by this Court’s jurisprudence, as atabed inState v. Houser,
95 Wn.2d 143, 622 P.2d 1218 (198B)ate v. Whitel35 Wn.2d 761, 958
P.2d 982 (1998), anBtate v. Tylerl77 Wn.2d 690, 302 P.3d 165 (2013).
Amicusfully supports those arguments, and will not répleem
unnecessarily. We write separately to more fulticatate the privacy
interests at risk here, and place them in the ebwoiethe protections
guaranteed by Article 1, Section 7.

A. Article 1, Section 7 Requires Warrantless Inventory Searches
To BeNarrow in Scope

Article 1, Section 7 of the Washington Constitutgurarantees that
“[n]o person shall be disturbed in his private &ffa.. without authority
of law.” It is centered on the privacy intereststod individual, and
requires that any infringement of those interestsupported by legal
authority. “[T]he word ‘reasonable’ does not appieaany form in the text
of article I, section 7.5State v. Morsel56 Wn.2d 1, 9, 123 P.3d 832
(2005). Therefore, “our constitution focuses onrigats of the individual,

rather than on the reasonableness of the goverrmgan.”Id. at 12. As



this Court has explained,
Thus, where the Fourth Amendment precludes only
unreasonable searches and seizures without a warran
article 1, section 7 prohibits any disturbance of a
individual’'s private affairs without authority cdiwv. This
language prohibits not only unreasonable searthgslso
provides no quarter for ones which, in the contéxhe
Fourth Amendment, would be deemed reasonable s=arch
and thus constitutional. This creates an almostlatesbar

to warrantless arrests, searches, and seizurdsonli
limited exceptions.

State v. ValdeZ167 Wn.2d 761, 772, 224 P.3d 751 (2009) (quatatio
citations, and footnotes omittetl).

One of those limited exceptions is a warrantlessnitory of
impounded property5ee, e.g., State v. Hous8b Wn.2d 143, 622 P.2d
1218 (1980). Although labeled a “search,” the exioepallowing officers
to inventory impounded property is harrow both umgose and scope.
“Inventory searches, unlike other searches, aremaducted to discover
evidence of crime.Td. at 153. Instead, the only purposes of inventories
are to protect the impounded property, protectdaforcement against
false claims of theft, and limit potential dange&se State v. Tylet77
Wn.2d 690, 701, 302 P.3d 165 (2013). Althoughltaké purposes are

commonly stated, this Court has recognized that thd first of those

! This explanation also shows that reference tothoimendment cases is
irrelevant to analysis under Article 1, Sectioie State’s reliance on Fourth
Amendment cases is misplaced. Corrected PetitioRéwiew at 12.



purposes, the protection of impounded propertgnesaningful in most
instancesHouser 95 Wn.2d at 154 n. 2 (protection against danger “
most cases [has] little relevance to the fact/jte 135 Wn.2d at 770
n.9 (protection against false claims is “a juséifion without merit”);see
also Houser95 Wn.2d at 155 n. 3 (noting doubts about “theac
effectiveness of inventory searches in deterritgefalaims”).

Because the purpose of an inventory is limitedstbe method in
which one must be conducted. “[T]he scope of tleateshould be
limited to those areas necessary to fulfill itsgmge. Accordingly, it
should be limited to protecting against substamisis to property in the
vehicle and not enlarged on the basis of remoks.fislouser 95 Wn.2d
at 155;see also Tylerl77 Wn.2d at 70Houserconsidered both the
governmental interest in conducting an inventony toe privacy interests
of individuals, and concluded that opening closeatainers is not
necessary to meet the governmental interest. “Alesagent
circumstances, a legitimate inventory search oallg ¢or noting such an
item as a sealed unitiouser 95 Wn.2d at 143.

In other words, the inventory exception does nlovahn intrusive
and detailed search of impounded property. Instealg,a relatively
cursory inspection is allowed, sufficient only t@ake a general list of the

impounded items. Any search beyond that is besacherized as a



fishing expedition, hoping to find contraband annal evidence.
Consider, for example, a situation where an impedngehicle contains a
sheaf of papers. There is no need to read the misndé these papers in
order to inventory them; a notation of “sheaf opees” is sufficient. If an
officer does read the papers, there is always dlssipility of finding
incriminating evidence, leading perhaps to a tetigrtdo engage in such
a fishing expedition. But that examination of tlapers’ contents is
undoubtedly an invasion of private affairs, asonld easily reveal
intimate details (e.g., love letters), private fiocal information (e.g., bank
statements), ideology (e.g., political pamphlgigysonal thoughts (e.g.,
diary entries), and the like. Reading those pajsensnecessary to fulfill
the purposes of the inventory, and thus cannou$tipd by the inventory
search exception to the warrant requirement. Tisdrkewise no need to
open closed containers.

An inventory search is much different than a seargiported by a
warrant, which can authorize quite intrusive seasdior specific
evidence. For example, a warrant may authorizexgmne chemical tests
of an apparently innocuous watercolor paintindnére is probable cause
to believe the paper is being used to transpaesitifubstances such as

LSD—»but in the absence of that probable cause amar@nt, an officer



conducting an inventory cannot conduct chemicasiesd should simply
list the item as “watercolor painting.”

Similarly, warrantless searches allowed under extige
circumstances may be more detailed than inveneayches, depending
on the particular circumstances. For example afg¢hs probable cause to
believe that volatile explosives are secreted dd@n compartments in a
vehicle, disassembly of parts of the vehicle magitorized in order to
protect the public. That disassembly is, of couns¢ allowed while taking
an inventory of an impounded vehicle. Although anpounded vehicle
may theoretically secret explosives, without goeakon to believe that
explosives are actually present, the mere podsilslionly a “remote risk”
that does not allow the enlargement of the invegnib@yond the basic
inspection necessary to list the impounded contéfdsser 95 Wn.2d at
155.

In the present case, there were no such exigentrastances.
Officers had no suspicion of dangerous items inGBecase. Nor did they
have reason to believe it contained contrabandidence of crime. There
was no need to write anything other than “blaclpened nylon CD case”
on the inventory. Nonetheless, officers decidedpen the CD case.
Whether this was motivated by an overzealous désipeovide

extraneous detail on the inventory, or instead weded as a pure



fishing expedition, looking for evidence of crimeaontraband under the
guise of conducting an inventory, the upshot isséime: opening the CD
case went beyond the authority of law providedHhgyihventory, and was
an unconstitutional intrusion into private affairs.

B. The Privacy Interest in Closed ContainersisVirtually

Identical to the Privacy Interest in Locked Areasand
Containers

The State concedes that locked containers mayenopéned
during an inventory, citingyler andWhite Yet it claims that closed
containers are not similarly protected. Curiouglfails to engage in any
discussion of differences in privacy interests lestmwclosed and locked
containers. It simply (and incorrectly) dismisstmuser’'sexplicit
protection of closed containers, and overlooksnieation of closed
containers inryler, 177 Wn.2d at 706. Corrected Petition for Reviéw a
11-12. This superficial approach does not do jediicWashingtonians’
constitutionally protected privacy.

Careful consideration of the properties of closed cked
containers shows that closure is the most sigmfieapect from a privacy
standpoint, with locking much less significant. &pen container means
that the contents are available for any passerlgéowhether that person
intends to pry or not. If one wishes to make amitgivate, the first and

most significant step is simply to remove that iteam public view.



When an item is in a closed container, it is nagksusceptible to
accidental viewing. Its privacy can only be breathg a deliberate act,
the opening of the container. Switching from acotdéto deliberate
viewing is a qualitative change, transforming aljuibem to a private
item.

Locking a container, in contrast, is a mere quatii¢ change,
increasing only the difficulty of opening the canex. For that matter,
locks come in all varieties; some are extremelfialift to open, while
others can be defeated with the slightest of effoir$ hard to see a
fundamental difference between using a knottedgta zipper or a
childproof cap to close a container and using & that can easily be
opened with a paper clip or pocket knife; all regubughly the same
amount of effort and deliberation to open.

This concept is far from novel. For example, i islear intrusion
on privacy to, without invitation, open a door arter a residence—
whether or not that door is locked. It is assunied &nybody can read the
writing on a postcard, open to view by anybody wbmes in contact
with the postcard, but a letter is assumed to baer when it is enclosed
in an envelope—whether or not the envelope’s flap leen adhered shut

or sealed with wax. Again, it is the closure thatkes the qualitative



change in privacy, and “locking” simply increasks practical difficulty
of successfully breaching the privacy.
This Court has already recognized that the dedrdéfzulty
involved in opening a trunk is irrelevant for pusges of privacy analysis:
The fact an automobile may have a trunk release
mechanism does not diminish an individual's privacy
interests. Inside trunk latch releases are merslybatitute
for the use of a key to unlock the trunk. Wheth&cked

trunk is opened by a key or a latch, it is stitked.The
privacy interests are the same

White 135 Wn.2d at 767-68 (emphasis added). Wilate specifically
used the terminology of “locking,” the same logpphes to an analysis of
“closure” and deliberate efforts to open containérdefies logic to make
a distinction between opening something based azthven that is done by
unzipping or by pushing a latch. Both opening aimtrude on privacy
interests in the same way, and are not allowedrigla 1, Section 7
during an inventory.

It is irrelevant whose privacy interests are invdideis still an
unconstitutional invasion. The State makes mudhefact that law
enforcement did not know who the CD case belonge@aorrected
Petition for Review at 9-10. But why should thattteg? Somebodyad
chosen to close the case to maintain privacy. Ssefiwat the case

belonged to the owner of the truck, or even to melated third party. It



could quite possibly have contained personal inedgrom, perhaps discs
showing the person’s viewing habits (whether thablved Disney
movies or pornography), perhaps photos, or perbtyEs personal items.
There was no legitimate reason for law enforcenteshoop through the
personal effects of an unknown person—rather gratectingthe
personal property as the impoundment and inven@ay/intended, it
invaded the privacy associated with that propdrhat is exactly the type
of disturbance of personal affairs that ArticléSection 7 is designed to
prevent.

C. Inventory Searches Must Not Be Allowed To Undercut the
Strict Limitson Vehicle SearchesIncident to Arrest

For decades, law enforcement officers routinelydemted broad
searches of vehicles after arresting the driveth@ge vehicles, requiring
no basis for the search other than the arrest. Wastthe widespread
understanding of rules articulated in both fedaral state cases regarding
vehicle searches incident to arrexte, e.gNew York v. Belta53 U.S.
454,101 S. Ct. 2860, 69 L. Ed. 2d 768 (19&t#te v. Stroudl06 Wn.2d
144, 720 P.2d 436 (1986) (generally allowing susdrshes, but
prohibiting the opening of locked containers). Abhten years ago, both
this Court and the United States Supreme Courgrazed that such

broad searches of vehicles incident to arrest we@mnpatible with the

10



strictures of both Article 1, Section 7 and the flolAmendmentSee
State v. Patton167 Wn.2d 379, 219 P.3d 651 (2008ate v. ValdeZ 67
Wn.2d 761, 224 P.3d 751 (2008¥jzona v. Gant556 U.S. 332, 29 S. Ct.
1710, 173 L. Ed. 2d 485 (2009).

The 2009 cases provided vital privacy protection to
Washingtonians, promising that their privacy ing¢san their vehicles
would be respected in most cases even after afileste is a real risk,
however, that these promises will prove illusorignbad inventory
searches are allowed. It is common for vehicldsetampounded when
their drivers are arrested, as in the present Geealso, e.g., Tylet77
Wn.2d at 695-96 (car impounded after driver arcefbe driving with a
suspended license). In such cases, although thele’eln no longer be
searched incident to arrest, it is nonethelesesubyp an inventory search.
To the extent that the permitted scope of the fped$ of searches is the
same, a prohibition of vehicle searches inciderirtest becomes mere
linguistic wordplay rather than genuine privacyteaion.

This Court has faced this concern beforel yter. There, the
defendant challenged an inventory search, in garalse of the discovery
of emails sent by the searching officer, which tedkled about
circumventingGantby impounding vehicles and performing inventory

searchesSee Tylerl77 Wn.2d at 704-06. In other words, Tyler’'s

11



challenge “rests on the idea that an inventorycteean be substituted for
the search incident to arrest search that was atlqwior toGant” Id. at
705 (footnote omitted). That proposition was regedbecause this Court
found “that the scope of the [inventory] searcmiare restrictive (closed
containers and trunks cannot be searched). ... [#&nitory] search
cannot simply be substituted for a search incitiematrrest as it existed
prior toGant” Id. at 706.

The State here asks for the restrictions on invgrgearches to be
lifted, allowing searches of closed containerdabt, the State’s
perspective appears to be that a limitless searts birthright, describing
the Court of Appeals decision as requiring law ecgment to “forfeit” its
inventory, Corrected Petition for Review at 8, aescribing a “catch-22
of not being allowed to inventory the item whils@hot being able to
obtain a warrant for the itemid. at 11. This attitude is strikingly
reminiscent of historical attitudes about searcheislent to arrest, which
had “come to be regarded as a police entitleméhérahan as an
exception justified by” specific, limited rationagld*atton 167 Wn.2d at
394 (quotations and citations omitted). Here, ttadeSsimilarly does not
explain—because there is no explanation—why unagpfie CD case
was necessary to fulfill the limited rationalealing an inventory

search.

12



Just as vehicle searches incident to arrest ayen@aessary in
very limited circumstances to protect against dangelestruction of
evidence, the opening of closed containers is nabessary during an
inventory in very limited circumstances, if thesegiood reason to believe
the contents of the container are dangerous. Iprtbgent case, there was
no such danger, so rather than being forced tdeitdits inventory or
facing a “catch-22,” law enforcement could eastyé accomplished its
legitimate objective by sampling listing the casé€laack zippered nylon
CD case” on its inventory.

In sum, if closed containers may be opened dunmignaentory
search, that inventory search will, in fact, besabl be substituted for a
vehicle search incident to arrest. That would uadiethe holdings of this
Court inPatton Valdez andTyler, and eviscerate the privacy protections
promised by those cases.

CONCLUSION

For the foregoing reasoramicusrespectfully requests the Court
to affirm the Court of Appeals, and hold that clbsentainers may not be

opened when conducting an inventory of an impoundutle.

13



Respectfully submitted this 8th day of January 2019

By s/ Douglas B. Klunder

Douglas B. Klunder, WSBA #32987
E-mail: klunder@aclu-wa.org
Antoinette M. Davis, WSBA #29821
E-mail: tdavis@aclu-wa.org

ACLU of Washington Foundation
901 Fifth Avenue, Suite 630
Seattle, WA 98164

Telephone: (206) 624-2184

Fax: (206) 624-2190
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