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INTRODUCTION

Working Washington is a non-profit coalition of imdiuals, neighborhood
associations, immigrant groups, civil rights orgaions, people of faith, and
labor representatives who are united for good gfusa fair economy. After
research, it decided to run an advertisement im&duwansit’s light rail advertising
forum to raise awareness about low-paying jobseatt®-Tacoma airport (the

“Airport Ad”). A copy of the ad is set forth below:

first class . — ' ass

gild t uawnooq  20r-99500-M0-ZT:F

The ad was similar in tone and message to a preWarking Washington ad—
also addressing the issue of working wages—thah&duwansit accepted and ran.
Sound Transit nevertheless rejected the Airport@alind Transit’s initial basis
for rejecting the ad was that it was a “politicgde¢” ad barred by its advertising
policy, notwithstanding that the ad on its facesdpet fall within the narrow
definition of “political” found in Section 3.3(b)f&Gound Transit’s policy. In a

follow up email, Sound Transit offered a secondosafor excluding Working



Washington’s Airport Ad. Relying on the introductariause in Section 3.3(a) of
its policy, Sound Transit argued that it rejecteel Airport Ad to maintain its
neutrality and avoid controversial or political rmages. However, these are not
valid reasons under the First Amendment for rapgctorking Washington’s
message.

The District Court denied Working Washington’s noatifor a preliminary
injunction concluding that Sound Transit's rejentaf the Airport Ad was
“reasonable” in a limited public forum and that Wiog Washington did not
demonstrate a likelihood of success on the meritseparable harm. In reaching
this conclusion the District Court abused its ddsion in several ways. First,
though the District Court declined to adopt Sounan§it's argument that it was
reasonable to reject the Airport Ad under secti@{l® of its policy, the District
Court erroneously concluded that the ad could basonably” rejected under
Section 3.3(a). Second, the District Court faileémnalyze Working Washington’s
evidence that Sound Transit applied its policissmiminatorily and directly
targeted Working Washington’s viewpoint. FinallgetDistrict Court applied the
wrong standard in determining whether Working Wagton would suffer
irreparable harm. Because Working Washington detretesl a likelihood of
prevailing on the merits, and suffered First Ameerdtrharm, the District Court

should have granted the preliminary injunctionfditure to do so was legally



erroneous, illogical, and therefore constitutechnse of discretion.

STATEMENT OF JURISDICTION

The District Court had subject matter jurisdictmrer the dispute under 28
U.S.C. § 1331. The District Court’s order denyingMing Washington’s request
for a preliminary injunction is appealable unden28&.C. § 1292(a).

The District Court entered its order denying injine relief on June 29,
2012. ER 1. Working Washington filed its NoticeAgpeal on July 25, 2012.
Working Washington’s Notice of Appeal was timellel under Rule 4 of the
Federal Rules of Appellate Procedure. ER 9.

ISSUES PRESENTED FOR REVIEW

1.  Whether the District Court correctly analyzed tikelesion of
Working Washington’s ad under the Sound Transiicgalnder an overall
standard of reasonableness, given that the adodilihwithin the narrow
definition of “political” in Section 3.3(b) of thpolicy, and Section 3.3(a) failed to
constrain the discretion of Sound Transit admiatsiis as required by the First
Amendment.

2.  Whether the District Court erred in analyzing WakWashington's
as-applied viewpoint discrimination challenge byagng direct and comparator
evidence of viewpoint discrimination and not adeglyascrutinizing Sound

Transit's differential treatment of Working Washiog's ad.



3.  Whether the District Court erred in employing acarmrect standard
for injunctive relief by not giving appropriate wéit to the loss of Working
Washington’s First Amendment rights.

STATEMENT OF THE CASE

Working Washington sought to run a message on &duansit’s light rail
trains that read: “Let’s make all airport jobs ggols.” ER 61-63; 67—68. Sound
Transit rejected Working Washington’s proposedckaiming that “Sound Transit
Is not allowing political type ads on their busedrains.” ER 69. Working
Washington brought suit in federal court to en@ound Transit from applying its
advertising policy in a manner that violated WotkWashington’s First
Amendment rights. ER 86.

Working Washington moved for a preliminary injunct ER 95. The
District Court denied Working Washington’s requiestinjunctive relief. ER 1-7.
Working Washington timely filed an appeal to thisu@t. ER 9. At the request of
the parties, the case has been stayed in thedSwurt pending resolution of this
appeal. ER 8.

STATEMENT OF FACTS

l. SOUND TRANSIT ADOPTS AND IMPLEMENTS AN AD POLICY

Sound Transit issued the advertising standardsatiperin this case on July

29, 2011. ER 70. Section 3.3(b) of the currentqyotiontains 18 different bases to



exclude advertising from its forum, including adi&ng promoting the sale of
tobacco, firearms, or alcoholic beverages, andréidireg containing profanity,
depicting violence, obscenity or nudity, or prutisaxual suggestiveness. ER 70-
73. The policy also excludes “political” advertisemts, which it defines as
political speech that:

promotes or appears to promote any candidate fiaepf

any political party or promotes or implies [a] s on

any proposition, referendum, proposed or existavgs|

or other ballot measures.
ER 72. The definition of political in Section 3.3@an be contrasted with other
exclusions that exclude entire categories of spdemhexample, the policy

excludes “religious” advertisements, and defines¢has any advertisement that:

promotes or appears to promote any identifiable or
specific religious viewpoint, message, or practice.

ER 72.

Separately, the first sentence of Section 3.3(ajames a pronouncement of
Sound Transit’s intent to “[maintain] a positionredutrality on political, religious
and controversial matters.” ER 70. These genexhliztentions are also embodied
in Section 3.2 of the policy. ER 70. Sound Trasgiolicy fails to enunciate
standards by which administrators are to deternvim&t it means to maintain a
position of neutrality or what is considered cowgsial. ER 70-73.

The record of Sound Transit's application of {hdicy is partial and



incomplete. But even this limited record shows ®atind Transit has run at least
two ads under the current policy that could be whared political or controversial.
These included a Working Washington pro-labor mgsshat emphasized the
importance of good jobs in bridge construction (fBedges Ad”). ER 74. A copy
of this message, which ran on one or more Soundsitrauses, is reproduced

below:

ER 74. Sound Transit also accepted an advertiseimesafe sex from Planned
Parenthood (the “Planned Parenthood Ad”). ER 29A3dopy of this ad is

reproduced below:
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Condoms are 98% effective in preventing pregnancy.

o \

safe sex happens. n
HER Find out where! B

Maore than halt of us will get an STD
at some point in our lives,

but condoms reduce the risk. \

A Enlarge Map

Copyright 2001 Planned Parenthood Terms & Conditions Privacy Logal Contact Us
ROSENBLUM SUPP DEC IS0 PLF'S REPLY
MEMO IS0 MTN FOR PRELIM INJUNCTION - §
(1Z-cv 00566-JCC

ER 30!

[I.  SOUND TRANSIT REJECTS THE AIRPORT AD
In early 2012, Working Washington sought to pldee Airport Ad on the

interiors of selected light rail trains. ER 61-82copy of the ad appears below:

! Sound Transit also ran an ad for the “Vitae Fotindd a crisis pregnancy center
(under a previous policy) that can be generallyattarized as a pro-life ad. ER
75-85.
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Let’s make all airport jobs good jobs.

ER 68. Working Washington designed its messageducate the public on the
issue of low-wage jobs at Seattle-Tacoma AirpoR.ab.

Clear Channel Outdoor, the contractor who admirsdtee Sound Transit
forum, informed Working Washington via an emailethiMarch 20, 2012 that
Sound Transit would not run its message becausartGdransit is not allowing
political type ads on their buses or trains.” ER I8%an email dated April 4, 2012,
Sound Transit further explained that it would nat the Airport Ad because
Working Washington’s message triggered the “pofigyfovisions related to
political and controversial content.” ER 51. AltlghuSound Transit did not cite to
a specific section of the policy, it further elabt®d that Sound Transit found
Working Washington’s efforts to unionize Seattlezdaa Airport workers to be
“inherently political and controversial.” ER 51. 8w Transit also expressly
referred to Working Washington’s past activitieach as picketing and petitioning

the Port of Seattle Commission” to support its sieci not to run the Airport Ad.



ER 51. Sound Transit also alleged in the April dtimail that the Airport Ad
violated Sound Transit’s policy because it did aopropriately identify the
organization who sponsored the ad, and becausaltheferred to a website that
included “controversial and political content [whjas not permitted under [Sound
Transit’s] policy.” ER 51.

[ll.  THE DISTRICT COURT DENIES WORKING WASHINGTON'S
REQUEST FOR INJUNCTIVE RELIEF

The District Court denied Working Washington’suiegt for a preliminary
injunction finding that because Working Washingiees seeking a mandatory
injunction and asking for the full relief to whighwould be entitled if it prevailed
its request was “doubly disfavored.” ER 3. The t@oncluded that because
Sound Transit’s policy and practice demonstrateohtmt to “prohibit speech on
certain topics and to avoid controversy that cduddr the imprimatur of the
government,” the light rail forum was a limited figldorum. ER 4. It then
concluded that the appropriate standard for detengiwhether speech was
appropriately excluded from a limited public for@asks whether the restrictions
on speech were “reasonable and viewpoint neutei. 4.

Under this deferential standard, the District Caoricluded that Sound
Transit’s rejection of the Airport Ad was reasoraltR 5—-6. While the District
Court did not expressly agree with Sound Trangit the ad could be excluded

under Section 3.3(b)’s specific definition of “@adal” advertising, the court



concluded that the ad could reasonably be excludddr Section 3.3(a)’s broader
language regarding Sound Transit’s intent to mairgasitions of neutrality on
controversial or political issues. ER 5.

SUMMARY OF ARGUMENT

The District Court reviewed Sound Transit’s demsio exclude Working
Washington’s ad under an overall “reasonablendssitisrd, despite the fact that
Section 3.3(a) of the policy failed to adequataysirain the discretion of Sound
Transit administrators. It also concluded that ®ec8.3(b) served to limit the
broad statement of intent to exclude controveesil@ertising set forth by Section
3.3(a) of Sound Transit's policy but at the sam®etifound that Working
Wasington’s ad could be excluded under Sectiora3.3hese conclusions were
legal error. The District Court further failed torssider the comparator evidence
offered by Working Washington as well as the dieatience of viewpoint
discrimination. Finally, the District Court emplayéhe incorrect standard for
determining whether Working Washington is entitlednjunctive relief.

STANDARD OF REVIEW

This Court reviews the District Court’s denialaomotion for preliminary

injunction for abuse of discretion. Pimentel v. {ites, 670 F.3d 1096, 1105 (9th

Cir. 2012) (citing Alliance for the Wild Rockies Cottrell, 632 F.3d 1127, 1131

(9th Cir. 2011)). Under this standard, the Coustfdeterminesle novo whether

1C



the trial court identified the correct legal ruded then determines whether the trial
court’s application of that rule was “(1) illogicgR) implausible, or (3) without
support in inferences that may be drawn from tleésfan the record.” Id. (quoting

Cal. Pharmacists Ass’n v. Maxwell-Jolly, 596 F.319&, 1104 (9th Cir. 2010)). “A

decision based on an erroneous legal standar@mounts to an abuse of
discretion.” Id. In First Amendment cases, the €makes an independent
examination of the record to “ensure that the jueightloes not constitute a

forbidden intrusion on free expression.” Bose Cergonsumers Union of U.S.,

Inc., 466 U.S. 485, 486 (1984). “Given the ‘spesmlicitude’ [this Court has] for
claims alleging the abridgment of First Amendmegitts, [the Court] review[s] a
district court’s findings of fact when striking dava restriction on speech for clear

error.” Brown v. Cal. Dep't of Transp., 321 F.3d1¥2 1221 (9th Cir. 2003) (citing

Lovell v. Poway Unified Sch. Dist., 90 F.3d 36703Bth Cir. 1996)). “Within this

framework, [the Court] review[s] the applicationfatts to law on free speech

guestions de novo.” Id. (citing Planned Parenthofathe Columbia/Willamette,

Inc. v. Am. Coalition of Life Activists, 290 F.3d%8, 1070 (9th Cir. 2002) (en

banc)).

ARGUMENT

The District Court ignored relevant First Amendmenhiciples in

concluding that Sound Transit appropriately exctu@éorking Washington’s

11



message under Sound Transit’s advertising policyagplied its forum
restrictions to Working Washington in a non-disenatory manner. Finally, the
District Court employed the incorrect standardifgunctive relief.

l. THE DISTRICT COURT FAILIED TO APPLY THE CORRECT

LEGAL STANDARD IN REVIEWING SOUND TRANSIT'S
EXCLUSION OF THE AIRPORT AD

Even assuming that the District Court was correconclude that the light
rail advertising forum is a limited public forufithe District Court failed to
analyze whether Sound Transit’s policy on its faeated an impermissible risk of
viewpoint discrimination. Because the District Ctaianalysis of whether Sound
Transit was likely to prevail on the merits wasdghsn an erroneous legal

standard, it “amounts to an abuse of discretiomidptel, 670 F.3d at 1105.

% The District Court concluded that Working Washemabandoned its designated
public forum argument by not raising the issuesmreply brief. ER 4. A reply

brief is required to be responsive to the argumerade by the opposing party in
their response. It need not readdress every isssedrin the opening brief in order
to preserve the issue. See, e.qg., Saldana v. BNveni 1cv0633—-LAB (WMc),
2012 WL 667390, at *5 (S.D. Cal. Feb. 29, 2012}ifgpthat it is “erroneous” to
conclude that because a reply brief did not addaersEgument, the argument has
been abandoned), reconsidered on other groundaldgré v. Borem, No.
11cv0633-LAB (WMc), 2012 WL 1068987 (S.D. Cal. M28, 2012); see also
Civ. Loc. Rule 7(b)(3) (presenting reply brief ggtional). Given the
incompleteness of the record on the forum questéorking Washington is not
raising the issue in this appeal. Nevertheless KiigiWashington intends to
argue at summary judgment that Sound Transit ateatiesignated public forum
given the type of advertising its policy invited.

12



A. In A Limited Public Forum, the First Amendment Prohibits Both
Express Viewpoint Discrimination and Standardless ¥cretion

The state may impose content-based restrictions vloeeates a limited

public forum. Perry Educ. Ass’'n v. Perry Local Edtars’ Ass’n, 460 U.S. 37, 45—

46 (1983). On the other hand, viewpoint-basedmdisbns, in either a limited or
designated public forum, are an impermissible “ggnes form of content

discrimination.” Rosenberger v. Rectors & Visitofghe Univ. of Va., 515 U.S.

819, 829 (1995).

The Supreme Court set forth a general frameworlafalyzing a claim for
access to a limited public forum in Cornelius, vehitrstated that a restriction in a
limited public forum would be upheld as long as tth&triction is (1) reasonable

and (2) viewpoint neutral. Cornelius v. NAACP Ledpdf. & Educ. Fund, 473

U.S. 788, 806 (1985).
Under_Cornelius, the reasonableness question lmokkether the content-
based exclusions from the forum are reasonablghi ¢f the purposes of the

forum. Cornelius, 473 U.S. at 806; see also Rogeebe515 U.S. at 830 (noting

that the state may regulate access to the forusubject matter, provided that the
exclusion of the subject matter “preserves the @sep of that limited forum”).
The viewpoint neutrality inquiry hinges on whetliee government excludes
certain viewpoints as opposed to certain categofissbject matter. For example,

in Cogswell v. Seattle, this Court held that thplejable policy did not create

13



viewpoint concerns because it sought to excludeveeall topic of “candidate
self-discussion.” 347 F.3d 809, 815 (9th Cir. 2003)

As the Court noted in Cogswell, the line betweawyoint and subject
matter is not always clear. |d. However, courtséhmund that the more
categorical an exception the more likely it is @mitbased and not impermissibly

viewpoint-based. See Lehman v. City of Shaker Hsighl 8 U.S. 298, 304

(1974); United States v. Kokinda, 497 U.S. 720,-836(1990); see also Children

of the Rosary v. City of Phoenix, 154 F.3d 972, ¢a8 Cir. 1998) (affirming a

determination that a forum was a limited publiauforwhere the forum excluded
all messages other than commercial advertisingjoitirast, courts have not

upheld forum restrictions that seek to excludeipaldr views. See Am. Freedom

Def. Initiative v. Metro. Transp. Auth, --- F. Sugpd. ----, No. 11 Civ. 6774

(PAE), 2012 WL 2958178, at *16—19 (S.D.N.Y. July 2012) (invalidating a “no
demeaning” standard for transit advertising onldags that it specially singled out
certain categories of disfavored views).

The viewpoint neutrality inquiry under Corneliusiist limited to an
examination of whether the policy expressly linmtsticular viewpoints. There is

another aspect: unbridled discretion. See KaahumaHawaii, 682 F.3d 789, 806

(9th Cir. 2012). In Kaahumanu, this Court joined ourth and Seventh Circuits

in holding that “the viewpoint neutrality requirentencludes the prohibition on a

14



licensing authority’s unbridled discretion.” Idit{ng Child Evangelism

Fellowship of Md., Inc. v. Montgomery Cnty. Pub.hSg 457 F.3d 376, 384 (4th

Cir. 2006) (“[V]iewpoint neutrality requires notgtithat a government refrain from

explicit viewpoint discrimination, but also thaftovides adequate safeguards to

protect against the improper exclusion of viewmiit Southworth v. Bd. of

Regents of Univ. of Wis. Sys., 307 F.3d 566, 5#8 Jir. 2002) (“[W]e conclude

that the prohibition against unbridled discretisraicomponent of the viewpoint-
neutrality requirement.”)). Therefore, even if auim restriction is categorically
based on subject matter (not viewpoint), a stantteatldoes not adequately
constrain the discretion of the administrators dlses not pass First Amendment
muster._Id. at 806—07. Put another way, whethepdtiey sufficiently constrains
the administrators’ discretion is a question teat part of the Cornelius viewpoint
neutrality inquiry.

Thus, reasonableness is the appropriate standareviewing the exclusion
of a message from a foruonly where a particular policy does not present
viewpoint discrimination concerns, either in thenfioof (1) a policy that on its face
excludes certain viewpoints (rather than certalesis), or (2) a policy that raises

the specter of viewpoint discrimination due to fhet that it grants administrators

15



unbridled discretion. Kaahumanu, 682 F.3d at 806.

In this case, the District Court examined two psans of Sound Transit’s
policy. Section 3.3(b) contains a narrow definitairthe term “political”
encompassing only speech about specific laws atidates for political office.
Section 3.3(a) expresses Sound Transit’'s gendgadtion to remain neutral on
“political” or controversial issues.

The District Court held that reasonableness waspipeopriate standard
because Sound Transit’s policy as a whole doegnaott administrators unbridled
discretion. The District Court stated that SoundnBit’'s “discretion is not
unbounded [because] the policy includes numerotegoaes with specific
detailed descriptions of impermissible materialsR 5.1t implied then, that
section 3.3(b) limits Sound Transit’s discretiohelDistrict Court went on,

though, to hold that “[rlegardless of whether thepArt Ad fell within the narrow

* In addition to viewpoint concerns that arise dueither of these types of
infirmities in a policy, the government agency nadgo apply a facially viewpoint
neutral and otherwise acceptable policy “to suppeeparticular point of view.”
Cornelius, 473 U.S. at 812. Courts have allowe@lspes to raise “as-applied”
viewpoint discrimination challenges where a pagg show (typically through
comparator evidence) that regardless of the viemtpwutrality of the policy, the
government failed to treat similarly situated spalequally. See, e.g., Pittsburgh
League of Young Voters Educ. Fund v. Port Auth3 653d 290, 296 (3d Cir.
2011) (affirming district court’s finding of viewmpat discrimination based on
comparator evidence). Working Washington presesieth evidence to the
District Court, and its arguments as to the astagpliewpoint discrimination
claim are discussed in Sectionitfra.
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definition of Political in Paragraph 3.3(b), Souhgnsit could reasonably reject
the Ad under Paragraph 3.3(a) .. .” ER 5.

The District Court erred in concluding that Soundrisit’s decision,
regardless of its basis in the policy, was “reabmaTo the extent that Sound
Transit rejected the Airport Ad under Section 3)3i{ts decision was unreasonable
because the ad did not fall within the narrow da&én of political in that section.
To the extent that Section 3.3(a) is a free-stapdubstantive exclusion unlimited
by Section 3.3(b), it affords Sound Transit untaedtliscretion and is not entitled
to reasonableness review. Either: (1) Section 3I1B(iis Sound Transit’s
discretion to reject “political” ads and the Airpéd does not reasonably fit within
that policy; or (2) Section 3.3(a) leaves the dateation of what is controversial
or political to the subjective whims of the Soumarsit administrators and is
untenable from a First Amendment standpoint. Eidoerclusion points to a
violation of Working Washington’s First Amendmeights. The District Court’s
conclusion to the contrary was internally incoresist based on legal error, and
was thus an abuse of discretion.

B.  Working Washington’s Ad Did Not Fit Within the N arrow
Definition of “Political” in Section 3.3(b) the Policy

The District Court raised the question of whetharkihg Washington’s ad
fit within definition of “political” in Section 3.8) of Sound Transit's advertising

policy, which excludes:
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[any advertisement that] promotes or appears tmpte any candidate for
office, any political party or promotes or impligg position on any
proposition, referendum, proposed or existing lawgyther ballot measures.

ER 72. The District Court did not expressly adopbaition on this question, but
the answer is clearly, no.

1. Section 3.3(b) of the policy employed a narr@firdtion of
“political”.

Political speech exists on a broad spectrum ranfgorg flag burning on one

end, to advocating enactment of specific legistatio supporting a particular
candidate on the other end. “The word ‘politicabyrbe used in a broader context

than the partisan political context.” Pittsburghafjae of Young Voters Educ. Fund

v. Port Auth., No. 2:06-cv-1064, 2008 WL 496585528 (W.D. Pa. Aug. 14,

2008). Although the Supreme Court has found thatg@ancy can categorically
exclude political advertising from a forum whildoaling commercial advertising,
it has not mandated a specific definition for pcéit advertising in this context.
Lehman, 418 U.S. at 300 & n.1, 304. Courts havenethat the term “political”
in the forum context “is not immediately obvioushal is, the term is not self-

defining.” Air Line Pilots Ass’n, Int'l v. Dep’t ofAviation, 45 F.3d 1144, 1155 n.7

(7th Cir. 1995); Pittsburgh League of Young Voté&s3 F.3d at 296 (“[I]t is less

than obvious that the ad could even be consid@@dical’ in nature” where “[i]t
would not have called on citizens to, say, voteafepecific candidate or publicly

support a certain cause.”). Courts have not appropen-ended or imprecise
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definitions of political or public-issue advertiginSee, e.g., Air Line Pilots, 45

F.3d at 1155 (lamenting lack of evidence regareinfprcement of claimed policy

of excluding “political” advertisements); Plannedréithood Ass’n v. Chi. Transit

Auth., 767 F.2d 1225, 1230 (7th Cir. 1985) (cr#tiog claimed policy of excluding
“controversial” public issue ads where enforcenfdepends on a series of events

that can only be described as whimsical”); see laggonan, 418 U.S. at 300 & n.1,

304 (upholding a restriction on political advertigiwhich only excluded
advertising about political candidates or politicdaand measures that were subject
to a vote).

In limiting political and commercial speech, age&schave taken several
approaches to avoiding unbridled discretion, frefirdng “commercial” speech
and excluding all speech that is not commerciatifining political speech. See,

e.g., Children of the Rosary, 154 F.3d at 975 {limgibus advertising to “speech

which proposes a commercial transaction”); LebroAMTRAK, 69 F.3d 650,

656 (2d Cir. 1995) (policy excluding noncommera@diertisements); Ridley v.

Mass. Bay Transp. Auth., 390 F.3d 65, 75 (1stZllQ4) (defining political

content as “speech that (1) refers to a specifiotiguestion, initiative, petition, or
referendum, or (2) refers to any candidate for joulffice”). Section 3.3(b) of
Sound Transit’'s policy takes the latter approaak, @ntains a narrow definition

of “political” ads (at the partisan end of the “picll” spectrum) that are

1¢



ostensibly excluded by the policy.
The definition found in Section 3.3(b) of the pglis admittedly narrower

than the definition for political speech found itmer contexts. See, e.g., Menotti v.

Seattle, 409 F.3d 1113, 1170 (9th Cir. 2005) (mptivat any form of protest is
political speech under the First Amendment). Thienden of political in Section
3.3(b) does not raise viewpoint concerns: it exetud discrete category of speech,
as in the policies upheld in Kokinda, 497 U.S. 36737 (1990), Lehman, 418 U.S.
at 300 & n.1, 304, and Cogswell, 347 F.3d at 88tiSn 3.3(b) also offers an
objective standard for measuring what constitutdiqal speech; it sufficiently
constrains the discretion of Sound Transit admmatsts. Working Washington
acknowledges that the narrow question of whetlseadtfit within the definition of
political under Section 3.3(b) of the policy is el@hined under a reasonableness
standard.

2. Working Washington’s ad does not “promote orl[gimny
position on any” ballot proposition or law.

Sound Transit argued that Working Washington’sedldaithin Section
3.3(b)’s definition of “political” on the basis ththe ad “promotes or implies [a]
position on any proposition.” ER 72. Sound Transads the term “proposition”
broadly to encompass general public interest issetbsr than specific pieces of
legislation, but the text of Section 3.3(b) predsdhis reading. The section overall

speaks to ads that support candidates, politigéiegaor legislation. The clause
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containing the word “proposition” refers to othawt (e.g., “ballot measures,”
“proposed or existing laws,” or “ballot measure§’he logical interpretation of the
term “proposition” in this context is that it regeto ballot measures, which are also
called “ballot propositions” under Washington l&8ee RCW 42.17A.005(4)
(“‘Ballot proposition’ means any ‘measure’ as definby RCW 29A.04.091, or

any initiative, recall, or referendum propositicposed to be submitted to the
voters of the state or any municipal corporatianlitical subdivision, or other
voting constituency . . . ."”). It is unreasonaldecbnclude otherwise.

Sound Transit’'s own practice provides a final r@asoreject its expansive
reading of section 3.3(b). Sound Transit acceptkdradvertising that can be
equally characterized as advancing “propositiohat aire of interest to the public.
In particular, Sound Transit accepted Working Wiagtdn’s own previous
Bridges Ad and the Planned Parenthood Ad, bothho¢hvaddressed issues of
public concern and controversy (i.e., union orgiagizand birth control). ER 74;
ER 30. There is no reasonable way to concludethieaBridges Ad and the
Planned Parenthood Ad did not advance any “prapasit that are of public
concern, but the Airport Ad did.

The only rational conclusion with respect to Set8o3(b) is that the Airport
Ad did not fall within the narrow definition of “pitical” as defined by this

Section. The key question, therefore, is whetheti@® 3.3(a) provided a valid
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viewpoint neutral basis to exclude the ad. The andathis must be no as well.
C. The District Court Erred in Reviewing Section 33(a) For

Reasonableness Because the Policy Contains No Statts To
Limit Official Discretion

As a preliminary matter, the District Court shoblve concluded that
Section 3.3(a) was a recital or an introductoryséaand not a substantive part of
Sound Transit’s policy. The purported exclusioncontroversial or political
advertising is contained in a section that sethfS8ound Transit's generalized
intentions it had when it created its transit atsgrg forum. ER 70. A fair reading
of this sentence is that it merely illustrates Sblinansit’s intent, while Section
3.3(b) provides the actual substantive restrictiémsther principle of
interpretation also supports the view that Seci@&fa) was not intended to set
forth exclusions from the forum. Section 3.3(b) teams specific definitions for
religious and political advertising, which are teategories that are also
referenced in the first sentence of Section 3.3{(&ection 3.3(a) were intended to
supply specific exclusions, there would be no redednclude specific definitions
of “religious” or “political” under Section 3.3(bAdditionally, Section 3.3(b)
contains a long list of (18) specific items that akcluded. ER 70-72.
Longstanding maxims of interpretation provide tlvaere specific exclusions are
enumerated, anything that is not contained in tle@skisions may not be deemed

excluded under more general statements withiniaypot statute. See, e.q., Pauley
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v. BethEnergy Mines, Inc., 501 U.S. 680, 719 (19%Lalia, J., dissenting)

(noting that under the “canon of constructiexpressio unius est exclusio

alterius,” “[w]hen a provision sets forth a general rulddwed by specific
exceptions to that rule, one must assume—abseat etidence—that no further
exceptions are intended.”). The District Court’siciasion that Section 3.3(a)
operates as an independent substantive restrmtiavhat type of speech was

permitted in the forum is illogical and irrationg&lf. United Food & Commercial

Workers Union, Local 1099 v. Sw. Ohio Req’l Tramsitth., 163 F.3d 341, 357

(6th Cir. 1998) (noting the “distinction betweeripgp determinations and
application of state policy”).

Setting aside these issues of interpretation,dtggel problem with the
District Court’s reliance on Section 3.3(a) is ttte section does not offer
workable standards to confine government discratimher the First Amendment.
Given that Section 3.3(a), standing alone, doesuibciently constrain Sound
Transit’s discretion, the District Court’s “reasbieness” review of this section
was an abuse of discretion.

1. Sound Transit interpreted Section 3.3(a) as affoeting
restriction on controversial advertising.

Section 3.3(a) of the policy sets forth Sound Titimpolicy to restrict
advertising consistent with its interests in ragsiavenue, “maintaining a . . .

welcoming environment for its customers, and manmg a position of neutrality
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on political, religious and controversial matterSR 70. Sound Transit’s follow-up
email and its briefing in the District Court stredghe supposedly “controversial”
nature of Working Washington'’s ad. ER 51 (Aprik®12 email (“Issues around
working conditions and unions have a long and awatrsial history in this area
and around the country.”)); ER 56 (“the Airport Ad. raises on its face the
controversial issue of ‘poverty wages™); ER 27AdtAirport Ad “emphasizes
economic class issues and is designed to makddrawesing Sea-Tac airport . . .
feel uncomfortable about their traveling privilegesnpared to the conditions of
airport workers . . . . That is controversial .”).

Unlike Section 3.3(b), which offered a viewpointtr@l basis for excluding
political and other types of speech, Section 3.8(@ports to be a free-floating

exclusion of controversial (and religious or pckil) speech. Courts disapprove of

these types of restrictions. See Hopper v. Citvadco, 241 F.3d 1067, 1079 (9th

Cir. 2001);_see also United Food, 163 F.3d at 388 (have no doubt that

standing alone, the term “controversial” vestsdbeision-maker with an

impermissible degree of discretion.”); Planned Rénreod, 767 F.2d at 1230 (“We

guestion whether a regulation of speech that hés smuchstone a government
official’s subjective view that the speech is “caversial’ could ever pass

constitutional muster.”); Nat'| Abortion Fed’n v.&ffo. Atlanta Rapid Transp.

Auth., 112 F. Supp. 2d 1320, 1327-28 (N.D. Ga. 2Q0ansit advertising policy
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that defined the term “public controversy” foundo® vague and unduly
subjective).
2. The First Amendment requires any ban on “controagrs

material to have guiding standards to protect ajaiewpoint
discrimination.

Courts recognize that a government entity can desigmited forum so as
to exclude controversial speech by excluding ewmttegories of speech that are
more likely to encompass controversial messageause a disruption. See, e.g.,
Lehman, 418 U.S. at 303-04. Accordingly, Lehmanratd as reasonable, the
exclusion of any “paid political advertising on la¢firof a candidate for public
office” from a transit advertising forum. Id. at23804. Similarly, in Kokinda, a
plurality of the Supreme Court upheld a Postal Sertegulation that categorically
bannedall in-person solicitations, agreeing with the PoSeivice that solicitation
was “inherently disruptive” and thus incompatiblghathe purposes of the forum.
497 U.S. at 732-33. Sound Transit’s specific defins of “political” and
“religious” that are found in Section 3.3(b) exerfypthis approach.

Categorical prohibitions on anything deemed “covdrsial” have not met
with the same type of judicial approval. Courtgluling the Ninth Circuit, have
held that “controversialness” alone cannot servanaappropriate line for
demarcating what content is permitted within a forand what is appropriately

excluded. See Hopper, 241 F.3d at 1079; see aldedJrood, 163 F.3d at 359
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(“We have no doubt that standing alone, the teramtioversial”’ vests the

decision-maker with an impermissible degree ofreison.”); Planned Parenthood,

767 F.2d at 1230; Nat'| Abortion Fed'n, 112 F. Supg@ at 1327-28 (transit

advertising policy that defined the term “publict@versy” found to be vague
and unduly subjective).

The Court in Hopper noted that the City of Pastals on controversial art
relied on an inherently subjective standard andtvexefore untenable. 241 F.3d
at 1079. The Court pointed out that the policymbd contain any further definition
of what is controversial. Id. Among other reasdhs,Court found the
“controversialness” standard problematic becaus®itld “all too easily lend
itself to viewpoint discrimination, a practice faitden even in limited public fora.”
Id. Such a policy would preclude judicial reviewdaadso result in the suppression
of ideas deemed offensive to a majority of the pagpoan. Id. This Court raised

similar concerns in Arizona Life Coalition, notitigat the statute in that case did

not “create objective criteria for limiting ‘contrersial’ material.” Ariz. Life

Coalition v. Stanton, 515 F.3d 956, 972 (9th C20&) (finding that an abortion-

related message could not be excluded becausgnbdifall into any of the
specific exclusions of the forum’s policy).
These principles extend to the context of trarthieatising. See United

Food, 163 F.3d at 359 (“We have no doubt that stgnalone, the term
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‘controversial’ vests the decision-maker with apemmissible degree of

discretion.”);_Air Line Pilots, 45 F.3d at 1151 (dmg that the exclusion of

advertisements in the airport setting on the hasisthe City was entitled to
exclude advertising that was critical of airlineslated the First Amendment
because such a grant of discretion “would virtugliarantee discrimination”);

Planned Parenthood, 767 F.2d at 1230 (“We questiwiher a regulation of

speech that has as its touchstone a governmeaiabffisubjective view that the
speech is ‘controversial’ could ever pass consbitial muster.”).
3. Sound Transit’'s avowed purpose of maintainifigelcoming

environment” for customers and employees is noeapoint
neutral reason for excluding Working Washingtords a

Sound Transit argues that its dual desires to @iai@t “safe and welcoming
environment” and raise revenue are sufficient Airsendment guidelines for
determining what is for controversial and may bel@ded from a government
forum. Courts have, however, rejected similar argoits. \While business interests
and concerns over the reaction of patrons are pppte bases to restrict speech
within a forum, these interests do not functiorsaiciently neutral standards for

defining the boundaries of a forum. See Hopper,R&t at 1079; United Food,

163 F.3d at 359-60; Air Line Pilots, 45 F.3d at 1:1Blanned Parenthood, 767

F.2d at 1233. Indeed, being guided by these intesdsne raises the specter of

viewpoint discrimination.
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The Seventh Circuit confronted a very similar cas€hicago Acorn v.

Metropolitan Pier and Exposition Authority, whetéeld that a government

agency could not vary its rental rates to prevet¢mial adverse publicity

generated by the users. 150 F.3d 695, 701 (7tH@98). Chicago Acorn is

directly on point. As in this case, in Chicago Attine government tried to justify
regulation of access to the forum to limit negapublicity, which could in turn
undercut government’s economic interests. Id. 8t Tbe Court of Appeals
concluded that this was not permitted under thet Aimendment, even though the
government’s “motive may indeed be innocently comuma rather than
invidiously political.” 1d. at 700-01 (“MPEA may mo. . employ political criteria
to decide who may use its facilities and on whahsg even if they are not public

forums in even the most limited sense”) (citinggybin Cnty. v. Nationalist

Movement, 505 U.S. 123 (1992)). The court restedanclusion on the fact that
the City’s financial justification could not be septed from political criteria which
was based on listener reaction, and would inewitkdald to viewpoint
discrimination.

The Seventh Circuit’s earlier decision_in Air LiRdots is also on point.

There, the City of Chicago sought to exclude thel#ae Pilots Association, a
collective bargaining representative for the pilot#\ir Wisconsin Incorporated,

from placing an advertisement at O’Hare airport thas critical of United Air
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Lines, which had acquired and sold off parts of Wisconsin. 45 F.3d at 1147.
The City sought to exclude the association’s atherbasis that it was contrary to
the “commercial interests” of the businesses teatlthe airport (i.e., the ad would

be offensive to United). Id. at 1157. The two judggority said this justification

raised viewpoint concerns (citing R.A.V. v. St. P&05 U.S. 377 (1992)). A
concurring judge noted that this justification “idy devolves into a form of
viewpoint-based discrimination.” Id. at 1161 (Flgulm concurring).

As in Air Line Pilots, Chicago Acorn, Hopper andiZona Life, Section

3.3(a) does not “create objective criteria for timg ‘controversial’ material.” In
practice, as discussed in Section Il below, Souaahdit accepted ads that do not
square with its current interpretation of Sectio8(8)’'s exclusion of political or
controversial material. To the extent Section 3.a&previously applied by Sound
Transit operated as a substantive restriction otroeersial speech, it allowed
administrators to make decisions based on theirsaajective experience as to
what is controversial. Sound Transit's desire toam neutral on controversial

issues likely stems from a similar impulse as tbeegnment’s in Chicago Acorn

or Air Line Pilots. While this impulse may be laldi® without sufficient

standards to constrain the discretion of the adstrators, it runs afoul of the First

Amendment.

28



4. Sound Transit’s interpretation of “political” asntained in
Section 3.3(a) suffers from the same Constitutionfaimities.

Sound Transit may argue an alternate basis foudia the ad under
Section 3.3(a): the ad was political, notwithstagdihe fact that it did not
advocate public action on any candidate, legishato political party. As
mentioned above, given that Section 3.3(b) contaisigecific and narrow
definition of political, it is illogical to concluelthat the introductory sentence in
Section 3.3(a) even operates as a substantivectiestron speech within the
forum. However, even if the District Court was @mtrin concluding otherwise,
the definition of political in Section 3.3(a) as@bstantive restriction on speech
cannot be squared with the First Amendment.

Cases have noted that the term “political” canmotiged in isolation to
define speech that fits within a forum. The Firsbédndment requires more to

guide the discretion of administrators. See, dn.L.ine Pilots, 45 F.3d at 1162

(“the very terms ‘political’ or ‘nonpartistan’ ataemselves incapable of principled
application”) (Flaum, J., concurring). Althoughstunclear exactly what meaning
Sound Transit gave to this term in the contextexdtton 3.3(a), it is clear that
Sound Transit linked it to controversial—i.e., dllat were deemed political by
virtue of the fact that they addressed controveissaes. This is not a workable
standard from a First Amendment standpoint fordasons stated above.

Moreover, as this Court has explained, censoripgracular message from
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a forum opened to political speech, based on aelsavoid offending either side
of a controversial issue, is an impermissibly viemp-driven rationale. Arizona
Life, 515 F.3d at 972. Sound Transit's acceptarid®¥arking Washington’s
previous Bridges Ad highlights the flaws in itsamretation of the policy in this
manner. Sound Transit admittedly accepted speettteiforum on the issue of
wages for workers. It cannot then turn around atbiele an ad addressing the
same topic from a different perspective withoutmag afoul of the First
Amendment. “Once the government has chosen to pdrsaussion of certain
subject matters, it may not then silence speakbsaddress those subject matters
from a particular perspective.” Id. (quoting Cogw@47 F.3d at 815)).

D.  The District Court’s Conclusion that the Ad Could Be
Legitimately Excluded as Political SpeechWas Erronzus

To summarize, the District Court declined to codelthat Working
Washington’s ad fit within the narrow definition ‘Ggolitical” in Section 3.3(b).
Any conclusion to the contrary would have been asoe@able or irrational. Even
assuming the District Court was correct in conalgdihat Section 3.3(a) was an
independent restriction, it should not have revi@weund Transit’s decision that
the ad fit within Section 3.3(a) under a standdnmeasonableness because the
provisions of Section 3.3(a) fail to guide the detion of administrators and raise
the specter of viewpoint discrimination. Under Kaadanu, this question is not

reviewed for reasonableness. Rather, becauseah@astlless definitions in
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Section 3.3(a) have been found in other casesttbenviewpoint-neutral bases to
exclude speech from a forum, Section 3.3(a) coatdsarve as a constitutionally
appropriate basis to exclude Working Washingtod's a

[I.  THE DISTRICT COURT FAILED TO TAKE INTO ACCOUNT
EVIDENCE OF VIEWPOINT DISCRIMINATION

The District Court also erred by failing to consitléorking Washington’s
evidence, in the form of direct evidence, comparatadence, and evidence of
pretext, that Sound Transition’s decision was viempdriven. Courts generally
rely on these types of evidence to evaluate arppbea claim of viewpoint

discrimination. See, e.q., Pittsburgh League ofn{pvoters, 653 F.3d at 297

(comparator evidence); Ridley, 390 F.3d at 88 (distatements).

A.  Working Washington Offered Direct Evidence of Vewpoint
Discrimination

In seeking to justify its conclusion that Workingaghington’s ad was
“political” under Sound Transit’s policy, Sound Tt pointed to the fact that
(1) Working Washington engaged in picketing andiobg to increase union
presence at Seattle-Tacoma Airport; and (2) Workifaghington’s director had a
Linked-In profile indicating that he was politicalactive. ER 58-59; ER 49.
Sound Transit’s consideration of Working Washindgactivities outside of the
forum improperly penalized Working Washington foe texercise of its First

Amendment rights.
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“State action designed to retaliate against anidl pblitical expression

strikes at the very heart of the First Amendme@ilison v. United States, 781

F.2d 1334, 1338 (9th Cir. 1986). The Supreme Caoastsimilarly noted that “the
First Amendment means that government has no parestrict expression

because of its message [or] its ideas.” Police Da&pChi. v. Mosley, 408 U.S. 92,

95 (1972). If those seeking access to a forum enalized for their First
Amendment activities outside the forum, this cdelad precisely to the type of
chilling effect that led courts to develop the lietson doctrine in the First
Amendment context. Indeed, courts assessing agdppéwpoint discrimination
claims have held that it is improper for an agetacgonsider the political
motivations or activities of a speaker in determgwhether to include or exclude
a message from a forum. See Ridley, 390 F.3d &t&&ment that Change the
Climate’s ads “were part of [its] effort to ‘reformarijuana laws’ . . . was a direct
statement of viewpoint discrimination”); United bd 63 F.3d at 355 (noting that
agency’s consideration of union’s use of the titaagency’s bus “at a protest” was
improper, and evidence of “effort to suppress fbgdue to disagreement with its
.. . message”).

United Food presented a situation similar to the iorthis case. There the
transit agency offered several justifications fdmwmt rejected United Food'’s

message, and one of the reasons was the admimistratispleasure” over the
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union’s prior protest activities. United Food, 183d at 356. While the Sixth
Circuit assumed for purposes of resolving the alibedthe agency’s stated
reasons, which did not involve a reaction to thagst outside the forum, were the
actual reasons behind rejection of the ad, thetcwmwuertheless noted that “any
effort to suppress [the ad] due to disagreemerit Watpro-union message offends
the values underlying the First Amendment.” |d3%55.

Sound Transit’s reliance on Working Washingtonleged “picketing” or
“petition[ing]” activities was improper. The Distti Court should have considered
this evidence of viewpoint discrimination.

B.  Working Washington Offered Comparator Evidence That
Supported a Finding of Viewpoint Discrimination

Working Washington also introduced evidence thatr8ol ransit had
previously run two ads on issues of public conc&he District Court concluded
that Sound Transit was sufficiently “reasonabletietiding that the Bridges Ad
(unlike the Airport Ad) was non-controversial anehrpolitical under Sound
Transit’s policy. Nevertheless, Sound Transit afteno standards used to
determine why the Bridges Ad fell on the non-comérsial and non-“political
type” side of the line while the Airport Ad fell dhe other side. Sound Transit’s
acceptance of the Bridges Ad alongside rejectiah@fAirport Ad was sufficient
to undermine Sound Transit’s claims that it appitegolicy of rejecting political

ads in an even-handed manner. See AIDS Action Ctewmf Mass. v. Mass.

34



Bay Transp. Auth., 42 F.3d 1, 1 (1st Cir. 1994ijtdBurgh League of Young

Voters, 653 F.3d at 297; Ridley, 390 F.3d at 87.

Moreover, Working Washington submitted evidence 8@und Transit
accepted another ad discussing the use of birtttraiom January 2012, Sound
Transit accepted an ad from Planned Parenthoo@xtaited the virtues of safe
sex. ER 30. There can be no question that the tfsalgortion is a controversial
and political topic, and evokes at least the sameuat of controversy, if not

more, as wages for airport workers. See PlanneehBavod, 767 F.2d at 1230 n. 7

(“All [Transit Authority] officials agree that thissue of abortion is
controversial.”). The District Court should haveftgu the burden to Sound
Transit and required Sound Transit to offer evideas to why the Planned
Parenthood Ad and Bridges Ad were not controvewsiglolitical, but the Airport
Ad was. However, Sound Transit did not offer argddnle arguments or evidence
to this effect, and the District Court acceptedr@biliransit’s position at face
value. It is also worth noting that the Airport Adquestion was displayed inside
the Seattle-Tacoma Airport terminal, the very fcivhich would presumably
suffer the most adverse commercial effects fromdpassociated with Working
Washington’s allegedly “controversial” message.¥R35. The District Court
also did not require Sound Transit to explain wkacpment of the Airport Ad in

the light rail forum would cause adverse effectd@vplacement in the airport

35



itself would not.

C. Sound Transit’s Invocation of the “Website Rule”"was Pretextual
and Also Demonstrates Differential Treatment

Sound Transit also advised that it rejected thedkirAd because of a
purported violation of Sound Transit's website ppliER 49. This is an after-the-
fact justification that should be viewed with skejgim by the Court. Pittsburgh

League of Young Voters, 653 F.3d at 296 (rejec#rmpsis articulated after a

lawsuit had been filed as a “post hoc rationala@@l. The District Court
appropriately did not rely on this justificationdietermining whether the ad was
properly excluded.

Nevertheless, the evidence indicated that Soundsfirassisted at least one
other prospective advertiser in complying with thisbsite requirement. ER 31. In
fact, the evidence indicated that, as with the R#a@nParenthood website in
guestion, the Working Washington site had no cdrdéethe time it was reviewed.
ER 46. This was far from a hard and fast rule dsread by Sound Transit, and
Sound Transit citing to this rule against Working&ington, but not Planned
Parenthood, points to its differential treatmenWadrking Washington.

[ll.  THE DISTRICT COURT EMPLOYED AN INCORRECT LEGAL

STANDARD FOR WHETHER INJUNCTIVE RELIEF WAS
APPROPRIATE

The general standard for obtaining a preliminajynation requires

Working Washington to establish four elements:a(likelihood of success on the
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merits, (2) “that [it is] is likely to suffer irreggrable harm in the absence of
preliminary relief,” (3) “that the balance of egas tips in [its] favor,” and

(4) “that an injunction is in the public interesA%sociated Press v. Otter, 682 F.3d

821, 823-24 (9th Cir. 2012) (quoting Winter v. NatlRes. Def. Council, Inc.,

555 U.S. 7, 20 (2008) (internal quotation markstted)). Under the sliding scale
approach employed by this Court “the elements efpiteliminary injunction test
are balanced, so that a stronger showing of omeegiemay offset a weaker

showing of another.” M.R. v. Dreyfus, — F.3d —, Nd.-35026, 2012 WL

2218824, at *17 (9th Cir. 2012) (citing Alliancer fine Wild Rockies, 632 F.3d at

1131-32)).

The District Court abused its discretion by emphgya legally erroneous
standard for determining whether to grant Workingshington’s request for
Injunctive relief. The District Court correctly remt that as a general matter,
injunctive relief is disfavored where it would ctiigte a departure from the status
guo (a “mandatory” injunction) or would “grant theoving party the full relief to
which it might be entitled if successful at triadER 2—3. The District Court erred,
however, in excluding from its analysis the couwading and more specific
principle that governs First Amendment claimss ltvell-established that “[t]he
loss of First Amendment freedoms, for even minipgiods of time,

unquestionably constitutes irreparable injury’ poirposes of the issuance of a
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preliminary injunction.” Klein v. City of San Clemé&s, 584 F.3d 1196, 1207-08

(9th Cir. 2009) (quoting Elrod v. Burns, 427 U.873373 (1976)). Moreover,

“[tihe harm is particularly irreparable where .a plaintiff seeks to engage in
political speech, as ‘timing is of the essencedlitigs’ . . . .” 1d. (quoting Long

Beach Area Peace Network v. City of Long Beach, 52Z&2l 1010, 1020 (9th Cir.

2008)). Numerous courts have granted prelimingonictions where the denial of
preliminary relief would likely have resulted inetlhoss of First Amendment

freedoms. See, e.g., Brown, 321 F.3d 1217 (affigngirant of preliminary

injunction against transportation authority’s pglexempting American flags from
permit requirements applying to all other expressigns and banners); Bronx

Household of Faith v. Bd. of Educ., 331 F.3d 34@ Cir. 2003) (affirming grant

of preliminary injunction enjoining public schoabin refusing to rent space to
plaintiffs); United Food, 163 F.3d at 363 (affimgigrant of preliminary
Injunction requiring transit authority to accepiamadvertisement); New York

Magazine v. Metro. Transp. Auth., 136 F.3d 123 Cad 1998), cert. denied, 525

U.S. 824, 119 S. Ct. 68, 142 L.Ed.2d 53 (1998)rfafhg grant of preliminary

injunction enjoining transit authority from refugito display advertisement).
Because it neglected the Klein standard, the bishourt abused its

discretion. First, it erroneously held that “WorgidVashington has made no

showing that extreme or very serious damage wasddltin the absence of
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preliminary relief.” ER 3. The District Court notéhat “[t]his is all the more the
case given the numerous other advertising venustahble for the Airport Ad.”

ER 6. But Klein makes clear that even minimal pasiof lost First Amendment
freedoms, especially in the context of politicalyevant speech, are sufficiently
extreme and serious to warrant preliminary injurectielief. As the Second Circuit
concluded, “[w]here a plaintiff alleges injury froarule or regulation that directly
limits speech, the irreparable nature of the hawag be presumed.” Bronx

Household of Faith, 331 F.3d at 349. Working Wagttdn chose its venue

deliberately. It is legal error to suggest thatttieoretical existence of alternative
venues for Working Washington’s speech is adequabeevent irreparable harm.
To the extent that Sound Transit violated Workingshngton’s First Amendment
rights, Working Washington has suffered and comsio suffer irreparable harm,
and its motion for preliminary injunction should gented.

Where the status quo represents an ongoing \oalafithe moving party’s
First Amendment rights, and where these rights eaiitinue to be violated until
the party receives full relief, justice stronglydas a preliminary injunction. The
District Court abused its discretion by concludatgerwise.

CONCLUSION

The District Court incorrectly reviewed Sound Trig#eglecision to exclude

Working Washington’s ad under an overall test asmableness. While the
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definition of political in Section 3.3(b) of the ljpry was objective and sufficiently
constrained Sound Transit's discretion, the intaddry clause which purported to
exclude controversial or political advertising diot. Accordingly, the District
Court should not have subjected Sound Transit’suskian of Working
Washington’s ad under Section 3.3(a) to reasonabtereview. As numerous
cased hold, a vague exclusion on controversialctpffem a forum violates the
First Amendment. The District Court also failedd&e into account Working
Washington’s evidence of viewpoint discriminatiarhich included direct
evidence, comparator evidence, and evidence tleabb8ound Transit’'s proffered
reasons was mere pretext. The District Court dideguire Sound Transit to
articulate viewpoint neutral reasons for its diéietial treatment of Working
Washington’s ad. Finally, the District Court empaaythe incorrect standard for
determining whether Working Washington was entitechjunctive relief. It
treated Working Washington’s request as “doublyadisred,” despite the
probability of irreparable harm, stemming from tbes of Working Washington's
First Amendment rights.

For the reasons set forth above, Working Washinggepectfully requests
that the District Court’s order be reversed and tiva Court direct the District

Court to issue the preliminary injunction.
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STATEMENT OF RELATED CASES
NINTH CIRCUIT RULE 28-2.6

Appellant Working Washington identifies the followg case as being related

under Ninth Circuit Rule 28-2.6(c): Seattle Mide&stareness Campaign v. King
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