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THE HONORABLE ROBERT S. LASNIK

UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

AT SEATTLE

JOSEPH JEROME WILBUR, a 
Washington resident; JEREMIAH RAY 
MOON, a Washington resident; and 
ANGELA MARIE MONTAGUE, a 
Washington resident, individually, and on 
behalf of all others similarly situated,

Plaintiffs,

v.

CITY OF MOUNT VERNON, a 
Washington municipal corporation; and 
CITY OF BURLINGTON, a Washington 
municipal corporation,

Defendants.

No. C11-01100 RSL

PLAINTIFFS' CROSS-MOTION FOR
PRELIMINARY INJUNCTION AND 
OPPOSITION TO DEFENDANTS'
MOTIONS FOR SUMMARY 
JUDGMENT

Note for Consideration:  December 2, 2011

ORAL ARGUMENT REQUESTED

"The rights of the poor and indigent are the rights that 
often need the most protection.  Each county or city 
operating a criminal court holds the responsibility of 
adopting certain standards for the delivery of public 
defense services, with the most basic right being that 

counsel shall be provided."

In re Michels, 150 Wn.2d 159, 174, 75 P.3d 950 (2003).
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I. INTRODUCTION

This case is about the systemic denial of the right to counsel to indigent individuals who 

are accused of crimes in the cities of Mount Vernon and Burlington, Washington ("Defendants"

or "the Cities").  Because they have been repeatedly subjected to the Cities' unconstitutional 

public defense system, these indigent defendants all share the common injury of being denied the 

constitutionally guaranteed right to counsel at critical junctures of the criminal justice process.

Plaintiffs and proposed class representatives Joseph Jerome Wilbur, Jeremiah Ray Moon, 

and Angela Marie Montague bring this lawsuit on behalf of themselves and all similarly situated 

individuals.  Because the evidence gathered thus far justifies it, and there will be irreparable 

harm without it, Plaintiffs hereby move this Court, pursuant to Rule 65(a), for a preliminary 

injunction requiring the Cities to take immediate action to bring their public defense system into 

compliance with the constitutional right to counsel afforded all indigent defendants who are 

prosecuted for misdemeanor charges within those jurisdictions.  Plaintiffs also respectfully 

request that the Court deny the Cities' motions for summary judgment.  The evidence in the case 

to date, and all reasonable inferences from it, demonstrate there are disputed facts warranting 

additional discovery.  Furthermore, the Cities' arguments lack merit and are based on 

inapplicable legal standards.  Thus, the Cities fail to demonstrate entitlement to judgment as a 

matter of law.1

II. BACKGROUND

A. Overview of the Cities' Public Defense Contract System

The Cities jointly maintain a contract system for the public defense of indigent persons 

charged with crimes in the municipal courts of Mount Vernon and Burlington.  Ex. 1.2  Under 

                                                
1 The Cities have filed individual motions for summary judgment against Plaintiffs Wilbur ("Wilbur SJM"), Moon 
("Moon SJM"), and Montague ("Montague SJM").  Plaintiffs' cross-motion and opposition applies to each.
2 Unless otherwise stated, all exhibits are attached to the Declaration of Toby J. Marshall in Support of Plaintiffs' 
Cross-Motion for Preliminary Injunction and Opposition to Defendants' Motions for Summary Judgment.  For the 
sake of brevity, preceding zeros have been deleted from pin cites.
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this system, the Cities have contracted with two attorneys—Richard Sybrandy and Morgan 

Witt—to provide all public defense services in the municipal courts except where there is an 

actual legal, ethical, or professional conflict of interest.  See id. at 199 (§4(D)).  If such a conflict 

arises, defense services are handled under the same contract by attorney Glen Hoff.  See id. at 

197 (§1(Q)).  Sybrandy and Witt have acted as the Public Defender in Mount Vernon since 2000 

and in Burlington since 2005.  Ex. 2.

Sybrandy and Witt are defined in the joint contract as the "Public Defender."  Ex. 1 

at 194.  The Cities currently pay the Public Defender a total of $178,150 per year—$117,400 

from Mount Vernon and $60,750 from Burlington.  Id. at 215.  These funds are used to 

compensate the attorneys and to pay for "adequate investigative, paralegal, and clerical services 

and facilities necessary for representation of indigent defendants."  Id. at 198.  "Administrative 

expenses" are likewise "paid out of [the] compensation provided to the Public Defender."  Id. 

at 197; see also Ex. 3.  In addition, expert services must be paid out of the Public Defender's 

compensation unless those services have been approved by a court.  Ex. 1 at 197.

The compensation the Cities pay to the Public Defender has declined over the years 

despite significant increases in attorney caseloads.  In 2005, for example, Defendant Mount 

Vernon paid $120,000 to the Public Defender, and the primary assigning entity referred 702 

cases to the Public Defender for that jurisdiction.  Exs. 4 & 5.  In 2009, Defendant Mount 

Vernon paid $117,400 (or $2,600 less) to the Public Defender, and the primary assigning entity 

referred 1,128 cases for that jurisdiction, an increase of approximately 61 percent.  Exs. 6 & 7.  

During the same period, Defendant Burlington likewise reduced the amount of compensation 

paid to the Public Defender from $63,600 per year to $60,750.  Exs. 1, 8, & 9.  Notably, it is not 

only the caseloads that have seen a substantial increase over the past decade.  According to 

Sybrandy and Witt, their "costs and overhead" have increased "significantly" as well.  Ex. 2.  In 

the only public defense services bid the Cities appear to have obtained from someone other than 

Sybrandy and Witt, a law firm determined it would cost over $336,000 and require the services 
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of five full-time attorneys to handle a caseload similar to that of the Public Defender in 2009.  

Ex. 10.3

B. The Cities Fail to Impose Reasonable Caseload Limits on the Public Defender

Washington law requires every city to "adopt standards for the delivery of public defense 

services," and "[t]he standards endorsed by the Washington state bar association ["WSBA"] for 

the provision of public defense services should serve as guidelines to local legislative authorities 

in adopting [such] standards."  RCW 10.101.030; see also In re Michels, 150 Wn.2d 159, 174, 75 

P.3d 950 (2003) ("Each county or city operating a criminal court holds the responsibility of 

adopting certain standards for the delivery of public defense services, with the most basic right 

being that counsel shall be provided."); State v. A.N.J., 168 Wn.2d 91, 110, 225 P.3d 956 (2010) 

("[E]ach county or city providing public defense . . . [shall be] guided by standards endorsed by 

the Washington State Bar Association.").

The cases handled by the Public Defender are all misdemeanors.  Ex. 1 at 194, 195, 197.  

Under applicable WSBA standards, the caseload of a full-time public defense attorney should 

normally be capped at 300 misdemeanor cases per year and "shall not" exceed 400 misdemeanor 

cases per year.  Ex. 13 at 4.4  "A case is defined as the filing of a document with the court 

naming a person as defendant or respondent, to which an attorney is appointed in order to 

provide representation."  Ex. 13 at 5.  "In jurisdictions where assigned counsel or contract 

attorneys also maintain private law practices, the caseload [limit] should be based on the 

percentage of time the lawyer devotes to public defense."  Id.

Richard Sybrandy and Morgan Witt serve as the Public Defender on a part-time basis 

only.  Exs. 15 & 16; see also 2 at 48, 52.  Indeed, the attorneys spend the majority of their time 

                                                
3 The law firm in question proposed a base figure of $202,800 for 1,180 cases and an additional $115 for each case 
in excess of the base.  Ex. 10.  There were 2,343 public defense cases in Mount Vernon and Burlington in 2009.  
Exs. 11 & 12.A.  That results in 1,162 cases over the base and an additional payment of $133,630.  
4 In September 2011, the WSBA adopted amended standards that similarly cap the number of misdemeanor cases at 
300 per attorney per year or, in jurisdictions that have not adopted a numerical case weighting system as described 
in the standards, 400 misdemeanor cases per attorney per year.  Ex. 14.
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working on matters for private clients.  Id.  Sybrandy lists his "Practice Areas" as follows: "40% 

Family," "20% Criminal Defense," "20% DUI/DWI," "10% Construction/Development," "5% 

Landlord/Tenant," and "5% Foreclosure."  Ex. 15 at 4-5.  He also handles bankruptcy matters.  

Ex. 15 at 2.  Witt spends "33%" of his time on "Criminal Defense" and the remainder of his time 

on the following areas: "Civil Disputes," "Real Estate Matters," "Estate Planning Services,"

"Dissolutions/Divorces," and "Traffic Infractions."  Ex. 16 at 2, 4.

Under the WSBA standards, an attorney who devotes only 33 percent of his time to 

public defense services should not handle more than 133 misdemeanor cases per year for 

indigent clients.  See Ex. 13.  The public defense caseloads of Sybrandy and Witt greatly exceed 

this limit.  In 2009, for example, Sybrandy served as the Public Defender in 1,206 cases, and 

Witt served as the Public Defender in 1,136 cases—a total of 2,342.  Exs. 11 & 12.A.  In 2010, 

Sybrandy served as the Public Defender in 963 cases and Witt served as the Public Defender in 

1,165 cases—a total of 2,128 misdemeanor cases in one year.  Exs. 17 & 12.B.  The WSBA 

standards provide that yearly caseloads of this magnitude require the equivalent of 5.32 full-time 

attorneys and one part-time supervisor.  Ex. 13.  The combined time Sybrandy and Witt spent on 

public defense cases, however, was substantially less than one full-time attorney.  Ex. 15 at 4; 

Ex. 16 at 2.  Assuming 1,800 billable hours per attorney in 2010, the part-time basis of Sybrandy 

and Witt limited them to an average of 34 minutes of attorney time per public defense case.5  In 

2009, the attorneys had fewer than 31 minutes per case.6  Indeed, time records that were 

submitted to the Cities show the attorneys regularly report spending as little as 30 minutes per 

case.  Exs. 12 and 17.7  Remarkably, complaints by indigent defendants show these time records 

are probably grossly overstated.  Compare Ex. 18.B (stating Public Defender spent only minutes 

                                                
5 Two attorneys at 1,800 billable hours each equals 3,600 total hours.  One-third of 3,600 hours is 1,200 hours.  
1,200 hours divided by 2,128 cases equals .5639 hours or 33.8 minutes per case.  
6 Two attorneys at 1,800 billable hours each equals 3,600 total hours.  One-third of 3,600 hours is 1,200 hours.  
1,200 hours divided by 2,342 cases equals .5124 hours or 30.7 minutes per case.  
7 See also Exs. 12.C & 12.B at 33, 143, 169, 273, 303, 330.
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on case), with Ex. 17 at 134 (Public Defender reported spending one hour on case); compare also

Ex. 18.G (same), with Ex. 12.A at 285 (same).

Shortly after this lawsuit was filed, Sybrandy acknowledged that his caseload is "too 

high," adding "I've been frustrated to the point of tears."  Ex. 15 at 11.  This is nothing new, as 

excessive indigent defense caseloads have long been a problem in Mount Vernon.  See City of 

Mount Vernon v. Weston, 68 Wn. App. 411, 415, 844 P.2d 438 (1992) ("The evidence was 

undisputed . . . that the public defenders here were operating with caseload levels in excess of 

those endorsed by the ABA, by the Washington State Bar Association, and by the Skagit County 

Code.").  Remarkably, the Cities knowingly permit each of their public defense attorneys to 

handle as many as 1,200 misdemeanor cases per year.  See Ex. 1 at 195, 197.  Their contract 

provides that each attorney "shall not exceed 400 caseload credits per year," but the Cities 

allocate as little as "1/3" of a "case credit" to many misdemeanors, including theft, malicious 

mischief, driving while license suspended, and unlawful issuance of bank checks.  Id.

Furthermore, the Cities fail to reduce the maximum number of public defense cases that 

attorneys may handle by an amount proportional to the time those attorneys spend on private 

cases.  See generally id.  This is not only a violation of state law but also of the Cities' own 

ordinances and resolutions.  See RCW 10.101.030 (each city "shall adopt standards" that include 

"limitations on private practice of contract attorneys"); Mount Vernon Muni. Code 2.62.030 

("the caseload ceiling [of a public defender] should be based on the percentage of time the 

lawyer devotes to public defense"); Ex. 19 (same for Burlington).

C. The Cities' Indigent Defense System Fails to Provide the Minimum Constitutionally 
Required Assistance of Counsel to Indigent Persons Charged With Crimes in 
Municipal Court

The excessive caseloads and other forms of deficient performance of the Public Defender 

described below have resulted in systemic deficiencies in the most basic aspects of client 

representation.  The impact of those deficiencies is real and substantial: indigent persons who 

are charged with crimes in the municipal courts of Mount Vernon and Burlington are being 
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constructively denied their constitutional right to counsel.  Simply put, the Cities' public defense 

system has devolved to a state of "'meet 'em, greet 'em and plead 'em' justice."  State v. A.N.J., 

168 Wn.2d at 98 (quoting Deborah L. Rhode, Access to Justice, 69 Fordham L. Rev. 1785, 

1793 & n.42 (2001)).

1. The Public Defender Refuses to Establish Confidential Attorney-Client 
Relationships With Indigent Defendants

When an indigent defendant is charged with a crime in the municipal courts of Mount 

Vernon or Burlington, the defendant is arraigned without an attorney present.  See Declaration of 

Jaretta Osborne ("Osborne Decl.") ¶ 9; Declaration of Bonifacio Sanchez ("Sanchez Decl.") ¶ 2.  

If the defendant indicates that she would like an attorney but cannot afford one, she is sent to be 

screened for indigency and her case is continued.  See id.  If a finding of indigency is made, the 

defendant is assigned either Richard Sybrandy or Morgan Witt to represent her.  Ex. 1 at 194, 

196.

According to Plaintiffs and numerous other witnesses, Sybrandy and Witt refuse to talk to 

their assigned clients outside of court.  Declaration of Angela Montague ("Montague Decl.") 

¶¶ 16, 17, 20, 21, 24, 30; Declaration of Joseph Wilbur ("Wilbur Decl.") ¶¶ 7, 10, 11, 14, 18, 19, 

22; Declaration of Jeremiah Moon ("Moon Decl.") ¶¶ 3, 11; Osborne Decl. ¶¶ 9-18, 28; Sanchez 

Decl. ¶ 3; Declaration of Tina Johnson ("Johnson Decl.") ¶ 3; Exs. 18.A-18.C & 18.I.  Indeed, 

witnesses testify that the Public Defender's office personnel have specifically stated the attorneys 

do not meet in private with indigent defendants.  Sanchez Decl. ¶ 3; Johnson Decl. ¶ 3; Ex. 18.B 

("When Mr. Sybrandy's secretary called back, she stated that Mr. Sybrandy only discusses cases 

at Mount Vernon Municipal Court the day of a court appearance.").

The case of Ryan Osborne demonstrates the magnitude of this problem.  Mr. Osborne 

was arraigned on November 12, 2010, and Richard Sybrandy was assigned to represent him the 

following week.  Osborne Decl. ¶¶ 9-10.  Because Mr. Osborne is a special needs adult with 

developmental disabilities and mental health conditions, his mother, Jaretta Osborne, started 
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calling Sybrandy at his office and leaving messages shortly after Sybrandy was assigned, in an 

attempt to inform him promptly of her son's condition in case they were relevant to his legal 

case.  Id. ¶ 11.  Ms. Osborne wanted to explain her son's situation to the attorney because her son 

lacked the capacity to do so himself.  Id.  She continued to call over the course of several 

months, but Sybrandy never responded to her.  Id. ¶¶ 11-18, 28.  At one point, Ms. Osborne had 

to write directly to the court to request a continuance on her son's behalf because he was 

institutionalized in a state-operated residential habilitation center for persons with developmental 

disabilities and could not attend his hearing.  Id. ¶¶ 16-17. If she had not done this, a warrant 

would have been issued for her son's arrest and confinement in jail.  See Ex. 20; see also Ex. 21.

Documentary evidence corroborates the testimony of the witnesses.  Exs. 18, 22, 23.  In 

December 2008, for example, the director of the Skagit County Office of Assigned Counsel 

("OAC") wrote to Sybrandy and Witt and stated that "lack of attorney contact or communication 

has been a major complaint" of indigent defendants.  Ex. 23.A at 558.  The director copied the 

message to several city officials as well as the judges of the Mount Vernon and Burlington 

municipal courts.  Id.; see also Ex. 23.C.  In January 2011, the director noted that the OAC 

"continues to receive complaints" about public defense services.  Ex. 23.B.

Records confirm this practice and that the typical reason given by the Public Defender for 

refusing to meet with clients is that the attorneys do not have the police reports.  Osborne Decl. 

¶ 14; Exs. 18.B, 23.A at 558, 24.  In fact, prior to the filing of this lawsuit, Sybrandy and Witt 

sent a standard one-page memorandum to indigent defendants that referenced their standard 

policy:

You are free to make an appointment with our office to meet with 
your attorney.  We will not, however, schedule an appointment 
with you until we have copies of all the police reports in your case, 
because without that information, a meeting is completely useless.

Exs. 25 & 26.
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This policy is totally at odds with the WSBA's established performance guidelines, which 

provide that a public defender "shall make contact with the client at the earliest possible time."  

Ex. 27 at 3 (emphasis added).  Indeed, "[i]f the client is in custody, contact should be within 24 

hours of appointment and shall be within no more than 48 hours unless there is an unavoidable 

extenuating circumstance."  Id.

Roy Howson, a long-time defense attorney who practices in the municipal courts of 

Mount Vernon and Burlington, reports it is not difficult for defense attorneys to get police 

reports in a timely manner.  See Declaration of Roy Howson ("Howson Decl.") ¶¶ 3-5.  Like 

Sybrandy and Witt, Mr. Howson routinely requests discovery in his notice of appearance, and 

the Cities typically send the responsive documents to him within a week of that request.  Howson 

Decl. ¶¶ 4-5; Ex. 28.  Furthermore, under the contract with the Cities, the Public Defender is 

supposed to review discovery within five days of receipt "for purposes of determining any 

conflicts of interest."  Ex. 1 at 201.  Despite this, numerous witnesses state that Sybrandy and 

Witt never met with them outside of court, regardless of whether it was weeks, months, or even 

years after the charge was filed.  Montague Decl. ¶¶ 17, 24; Sanchez Decl. ¶ 3; Johnson Decl. 

¶ 3; Moon Decl. ¶ 3; Osborne Decl. ¶¶ 11-18, 28; Exs. 18.A & 18.B.

2. The Public Defender Refuses to Meet with Indigent Defendants Who Are in 
Custody

The refusal of the Public Defender to meet with or respond to clients extends to indigent 

defendants who are incarcerated at the Skagit County Jail.  Montague Decl. ¶¶ 11-13, 33; Wilbur 

Decl. ¶¶ 7, 16, 21; Moon Decl. ¶¶ 3, 10; Johnson Decl. ¶ 3; Exs. 23.B & 24.  This can be seen in 

the "Public Defender Request Form[s]" (also known as "kites") that inmates use to request 

contact with attorneys.  Ex. 29.  On January 12, 2010, for example, an incarcerated defendant 

sent a kite to the OAC with the following complaint:  "I need a different attorney who can 

properly represent me please.  I have been here since December 25th [nearly three weeks] and 

have yet to speak to Sybrandy and Witt.  I have sent countless kites and [have had] family 
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members call them but to no use."  Ex. 29.B at 260.  In 2011, another incarcerated defendant 

wrote to Sybrandy:  "I need either a global resolution or bail reduction hearing as soon as 

possible [because] I will be homeless [and] posse[ssi]onless and veh[icle]less [unless I can get 

out of jail and take care of my affairs]."  Ex. 29.M at 85.  Four days later, having still not heard 

from Sybrandy, the defendant sent another request:  "I have been here 20 days and you have yet 

to come to see me, call or write."  Ex. 29.M at 82; see also Ex. 29.H at 46 ("I need to speak to 

you . . . . Please don't leave me hanging like last time."); Ex. 29.N at 96 ("[I] would appreciate 

you following up with me about the cases you are supposed to be representing me on."); 

Ex. 18.C (asserting Witt "doesn't answer" the kites her son sends from jail).

For the entire year of 2010, Sybrandy and Witt made only six visits to the local jail, 

meeting with a total of seven clients.8  Ex. 30.  By contrast, attorneys from the Skagit County 

Public Defender's Office (who handle district and superior court proceedings) made 750 visits to 

the jail and met with 1,551 clients.  Id.  The results were similar for 2009.  Sybrandy and Witt 

made only five visits to the jail and met with eight clients, whereas attorneys from the county 

defender's office made 691 visits and met with 1,232 clients.  Id.

Law enforcement officials have also noted the difficulty defendants have contacting the 

Public Defender.  In November 2009, Mount Vernon's Chief of Police wrote to city officials 

regarding complaints that his officers had been making about the "public defender services being 

provided by Witt and Sybrandy."  Ex. 31.  The officers were not able to reach the attorneys at 

designated phone numbers, particularly when assisting defendants who had been arrested and 

charged with driving under the influence.  Id.  The officers noted that this "[w]asn't an isolated 

case;" rather, "[there] has been a pretty consistent inability to contact them after hours."  Id.

                                                
8 It is not known whether those clients were indigent defendants or private clients.  
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3. The Public Defender Refuses to Stand With or By Indigent Defendants at 
Hearings, Leaving Them to Speak to the Judge Directly without 
Representation

In addition to having a well-known and proven practice of not meeting with clients 

outside of court, Sybrandy and Witt regularly fail to advocate on behalf of or even stand next to 

indigent defendants who are appearing before the judge.  See Osborne Decl. ¶¶ 19, 24-26; 

Montague Decl. ¶¶ 36-38; Johnson Decl. ¶¶ 8-10; Sanchez Decl. ¶¶ 10-11; Howson Decl. ¶ 7.  

Rather, while one defendant is before the court, the attorneys are typically talking with other 

defendants.  See id.  Plaintiff Montague, for example, says that the Public Defender did not stand 

next to her at numerous hearings and did not advocate on her behalf or explain her circumstances 

to the judge or prosecutor.  Montague Decl. ¶¶ 36, 38.  Ms. Montague continues, "[w]hen I was 

in court, I regularly saw indigent defendants appearing without counsel at their side or 

advocating on their behalf."  Id. ¶ 37.  Jaretta Osborne testifies that the Public Defender failed to 

stand next to or advocate on behalf of her developmentally disabled son each time he appeared 

before the judge.  Osborne Decl. ¶¶ 19, 24-26.  The judge even reprimanded Ms. Osborne's son 

for laughing at one point, yet the Public Defender "failed to say anything on [the son's] behalf or 

explain the fact that [he] did not understand what was going on around him" due to his 

developmental disabilities and mental health conditions.  Id. ¶ 26.

As longtime public defense attorney Roy Howson testifies, "[o]ne of the most important 

things for any defense attorney to do—public or private—is to stand between the client and the 

judge or prosecutor and advocate on the client's behalf."  Howson Decl. ¶ 9.  This "ensure[s] that 

the client does not say things that could harm him or her when answering the judge's questions, 

particularly when the attorney better understands the judge's question and can provide the 

necessary information in a manner that is helpful to the client."  Id.  Like so many other 

witnesses, Mr. Howson has personally observed "that Mr. Sybrandy and Mr. Witt regularly fail 

to stand next to or speak for [their] public defense clients while those clients are being addressed 
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by the judge."  Howson Decl. ¶ 7.  Though Sybrandy and Witt are "present in the courtroom,"

they are off "doing other things" and not representing the clients.  Id.

4. The Evidence Shows Indigent Defendants are Constructively Denied the 
Constitutional Right to Counsel by the Cities 

The Cities provide indigent criminal defendants with attorneys who refuse to create 

confidential attorney-client relationships, who refuse to provide counsel and advice, who refuse 

to advocate for or stand next to their clients in court, and who give incorrect or misleading 

information to secure guilty pleas.  As such, the Cities are depriving indigent persons of the most 

basic aspects of representation on a systematic basis.  As one defendant put it in a complaint to 

the Cities:  "[What I want is] [s]omeone who will go over my case w/ me, discuss my options, 

meet w/ me before court e[tc]."  Ex. 18.E; see also Ex. 29.G (seeking counsel "that will at least 

try and help me in this situation I regret putting myself into").  Given the Public Defender's 

excessive caseloads and the fact that the attorneys have little time to devote to any single case, 

regardless of the number of charges, it is not difficult to see how this occurs.  The interactions, if 

any, that indigent defendants have with their assigned attorney are typically limited to a few 

minutes in a crowded courtroom.  Johnson Decl. ¶ 4; Moon Decl. ¶ 3; Montague Decl. ¶ 18; 

Sanchez Decl. ¶ 5; Exs. 18.A, 18.B & 18.G.  During that short time, defendants are forced to 

make important decisions about their cases, often without any explanation or discussion of the 

elements of the charge, the applicable defenses, the options available, or the attendant risks.  See, 

e.g., Montague Decl. ¶¶ 18, 19, 39, 40; Moon Decl. ¶¶ 4, 5, 11; Sanchez Decl. ¶ 9; Osborne 

Decl. ¶ 22-23; Wilbur Decl. ¶¶ 8-9, 23; see also Ex. 18.  Such risks may include loss of 

employment, incarceration for failure to comply with probationary conditions and, for non-

citizens, deportation.  Ex. 32.

The story of Bonifacio Sanchez provides a good example of this.  See generally Sanchez 

Decl.  After he was arraigned, Mr. Sanchez was told that Sybrandy had been assigned to 

represent him.  Id. ¶ 2.  Mr. Sanchez called Sybrandy's office to discuss the charge but was told 
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that Sybrandy "would not meet with [him] outside of court."  Id. ¶ 3.  When he showed up at his 

hearing, Mr. Sanchez met with Sybrandy at a table in the courtroom.  Id. ¶ 4.  They talked for 

only a couple of minutes, and Mr. Sanchez "never had a chance to full explain [his] story."  Id. 

¶ 5.  Moreover, the meeting lacked any privacy because others were standing around, and "the 

prosecutor was only six or seven feet away" from them.  Id.  Sybrandy did not go over the police 

report with Mr. Sanchez but, instead, told Mr. Sanchez that he had seen many cases like this and 

that there was "no way" Mr. Sanchez could win.  Id. ¶ 7.  This left Mr. Sanchez feeling that 

Sybrandy would not fight on his behalf.  Id. ¶ 8.  Thus, having had less than five minutes to 

spend with his appointed attorney, Mr. Sanchez pled guilty.  Id. ¶ 8.

Mr. Sanchez's story is echoed by others in several critical respects.  First, witnesses 

testify that interactions with the Public Defender are reduced to brief encounters in packed 

courtrooms.  See, e.g., Ex. 18.B ("The amount of time Mr. Sybrandy spent defending me, if you 

can call it that . . . was less than 3 minutes total on my case."); Ex. 18.G (assigned attorney 

"spent no more than 5 minutes" with defendant before she made decision); Montague Decl. 

¶¶ 17-18 ("Mr. Sybrandy would not schedule an appointment to meet with me outside of the 

courtroom," and "when I saw him in court, I only got a minute or two of his attention").

Second, witnesses testify that they are not able to obtain advice or counsel from their 

attorneys.  As Plaintiff Montague says,

I was only able to discuss [my cases] with Mr. Sybrandy in the 
courtroom because Mr. Sybrandy did not return any of my calls or 
schedule any meetings with me.  These courtroom conversations 
typically lasted a couple of minutes.  It wasn't possible to have a 
detailed and private conversation regarding deferred prosecution, 
treatment, and how to handle my case in the courtroom while other 
cases were being heard.  I was very confused about what was 
required of me and what was happening with my case.

Montague Decl. ¶ 20; see also Wilbur Decl. ¶¶ 7, 16-19; Moon Decl. ¶¶ 6-7, 10.  Several 

witnesses also testify that what little information they do receive is often incomplete or incorrect.  
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See, e.g., Montague Decl. ¶ 18; Moon Decl. ¶¶ 8-9; Johnson Decl. ¶ 9; Osborne Decl. ¶ 23; 

Ex. 18.H.

Third, witnesses testify that the attorneys do not investigate their cases or even have a 

meaningful discussion of the facts.  Moon Decl. ¶¶ 6, 7, 11 (saying "Witt was not interested in 

discussing the facts of my case with me"); Wilbur Decl. ¶ 23; Montague Decl. ¶ 35; Osborne 

Decl. ¶ 14; Sanchez Decl. ¶ 9.  After this lawsuit was filed, Sybrandy stated publicly that he has 

not hired an investigator to look into the facts of a case for at least two years.  Ex. 15 at 12.  

Similarly, it appears the Public Defender has never utilized an expert witness.  Exs. 33 & 34.

Fourth, witnesses testify that they are pressured to accept guilty pleas.  Wilbur Decl. ¶ 9; 

Sanchez Decl. ¶ 8; Exs. 18.A, 18.F, 18.I.  One defendant, for example, says that she tried to 

reach Sybrandy several times before court, but he never returned her call.  Ex. 18.A.  When she 

appeared in court, she asked for Sybrandy.  Id.  He identified himself and told her to sit down 

and wait for him to call her.  Id.  Approximately 15 minutes later, Sybrandy read her file and 

then asked her about the charge.  Id.  When she started to explain her position, Sybrandy told her 

she was "not special" and "need[ed] to face what [she] did."  Id.  He also told her that she was 

"luck[y]" to have only been charged with a misdemeanor, and he recommended that she "should 

just end [it] today."  Id.  Feeling she had "no cho[ic]e," the defendant pled guilty.  Id.

Remarkably, no jury trials were held in Burlington's municipal court in 2010, and only 

two were held in Mount Vernon's municipal court that same year.  Ex. 35.  It is not known how 

many of these trials involved indigent defendants but even if all of them did, that represents less 

than one-tenth of one percent of the more than 2,000 misdemeanor cases filed in those 

jurisdictions that year.9  By comparison, there were 24 jury trials held in the municipal court of 

Anacortes, which had 931 misdemeanor cases filed in 2010.  Exs. 36 & 35.

                                                
9 Two jury trials divided by 2,128 cases equals .0009398 or 0.094 percent.  
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D. The Cities Systematically Fail to Monitor or Address the Deficiencies in their Public 
Defense System

The Cities are legally obligated to supervise, monitor, and evaluate the Public Defender.  

RCW 10.101.030; see also Mount Vernon Muni. Code 2.62.080 (requiring the establishment of 

"a procedure for systematic monitoring and evaluation of attorney performance based upon 

published criteria"); Ex. 19 (same for Burlington). The evidence demonstrates that the Cities are 

failing this requirement despite having knowledge of the specific right to counsel tasks the Public 

Defender should perform and despite having knowledge of the numerous complaints about and 

deficiencies in their public defense services.

For example, pursuant to the contract between the Cities and the Public Defender, the 

Cities understood and agreed to the following right to counsel obligations:

 The maximum number of cases which each Public Defender 
serving under the Contract shall handle shall not exceed 400
caseload credits per year.  See City of Mount Vernon City of 
Burlington Public Defense Services 2009-2010 Contract for 
Services, § 2C (Caseload Limits) (emphasis added).

 The Public Defender shall establish reasonable office hours in 
which to meet with defendants prior to the day of hearing or trial.  
Id. § 2F (Support Services) (emphasis added).

 The Public Defender shall be responsible for ensuring that they are 
able to properly communicate with defendants.  Id. (emphasis 
added).

 The Public Defender shall provide to the police departments of the 
Cities the telephone number or numbers at which the Public 
Defender can be reached for critical stage advice to defendant 
during the course of police investigation and/or arrests twenty-four 
(24) hours each day.  Id. § 2G (Twenty-Four Hour Telephone 
Access) (emphasis added).

 Legal services shall be statutorily and constitutionally based.  Id.
§ 4A (Purpose) (emphasis added).

 The Public Defender shall provide the services of attorneys and 
staff members in compliance with all of the applicable laws and 
administrative regulations of the State of Washington, the United 
States, Mount Vernon Municipal Code, Burlington Municipal 
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Code, and Washington State Rules of Professional Conduct (RPC).  
Id. § 4B.1 (Professional Conduct) (emphasis added).

 Services include, but are not limited to:  preparation for and 
representation of the client at the pre-trial hearings, trial, 
sentencing, post-conviction review, and any appeals to Superior 
Court of Washington Appellate Courts, and attending all court 
hearings required by the Washington Court or Local Court Rules 
now or hereafter adopted.  Id. § 4F.1 (Duties and Responsibilities 
of Public Defender Attorneys) (emphasis added).

 The Public Defender will be available to talk and meet in person 
with indigent defendants in the Skagit County Jail and/or an 
appropriate location in either the City of Burlington or the City of 
Mount Vernon that provides adequate assurances of privacy.  Id.
§ 4F.4 (emphasis added).

 The Public Defender will also return phone calls or other attempts 
to contact the Public Defender within forty-eight (48) hours, 
excluding weekends.  Id. § 5A.4 (Practice Standards and Records) 
(emphasis added).

Though they have included these provisions in their contract with the Public Defender, 

the Cities are fully aware that the Public Defender fails to comply with them.  Exs. 11, 12, 17, 

18, 23, 29, 31, 39; see also Section II.C, supra.  In fact, the attorneys have explicitly told the 

Cities as much.  Ex. 37.  In December 2008, for example, Sybrandy wrote an email to the 

Burlington city manager with the following admission that the Public Defender would not be 

initiating contact or communications with their indigent clients:

There is much in the proposed contract which is not possible for us 
to comply with, at least at the level of compensation we have 
proposed . . . . [This] include[s] our communication with 
clients . . . . It would be extraordinary for us to be directed to 
initiate contact with [indigent] defendants . . . . [W]e may know we 
represent a person in custody, but we have no idea what the nature 
of their charges are or their criminal history . . . . Contact is useless 
at that point . . . . [Likewise, we] rarely have any information that 
would be of use in any contact with [non-incarcerated defendants] 
prior to pretrial . . . . Initiating any contact prior to that . . . would 
serve no purpose, and be somewhat comical.  The conversation 
would go something like this 'hi, I am your lawyer, I know nothing 
about your case, we will see you in court.'  Surely that would serve 
no purpose, when the clients already have [such] information given 
to them at the very beginning of our representation.
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Id.  Notably, the provisions that the attorneys said they could not and would not comply with 

were retained, despite the fact that the parties to the contract (including the Cities) knew as 

much. Compare Id. at 1790-1817, with Ex. 1.

The Cities' response to complaints about the Public Defender's failure to perform these 

tasks is similarly perfunctory.  When an indigent defendant complained that his assigned attorney 

refused to meet with him outside of court and only gave him three minutes of time in court, the 

Mount Vernon public defense contract manager forwarded the complaint to Sybrandy.  Ex. 18.B.  

In his response, Sybrandy did not deny that he only meets with clients the day of their court 

appearance.  Id.  Moreover, he blamed the defendant, saying "I don't think I really have to 

explain to anyone why it is that we were unable to make [the defendant] happy," and "I hope . . . 

this demonstrates why [the defendant's] complaint should be directed at himself, not me."  Id.  

Upon receiving this, the Mount Vernon contract manager wrote: "I am satisfied with 

Mr. Sybrandy's response and will not be taking further action."  Id.

Despite the serious complaints made about the Public Defender, the Cities have failed to 

make efforts to protect indigent persons, secure their constitutional rights, or enforce the very 

contractual obligations the Public Defender is paid to perform.  Indeed, at the end of 2010, the 

Cities (through their city councils) voted unanimously to preserve the status quo by extending the 

contract at the same compensation rates with the same attorneys for another two years.  Exs. 1 & 

38.

In sum, the Cities are fully aware of their obligation to provide the right to counsel, aware 

of what that right to counsel requires, and aware that their contract, the United States 

Constitution, and the Washington State Constitution are being violated by the Cities' failure to 

provide counsel.  Ex. 1 at 198-201; Exs. 33 & 34.
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E. The Experts on Prosecution and Defense Agree That Systemic Constitutional 
Violations Are Occurring

Plaintiffs have obtained the assistance of three well respected criminal law and ethics 

experts in the State of Washington to offer their opinions on the facts presented in this case.  

These expert witnesses uniformly conclude that the right to counsel under the United States and 

Washington State Constitutions is being violated by the Cities' systemic failure to, at a minimum, 

require the establishment of a confidential attorney-client relationship where there is a discussion 

of the government's charges and evidence, a discussion of whether to investigate and challenge 

the government's case, a discussion of whether a negotiated resolution of the charges should be 

pursued, and a discussion of whether to try the case.  See Declaration of David Boerner 

("Boerner Decl.") ¶ 12; Declaration of John Strait ("Strait Decl.") ¶¶ 19-27; Declaration of 

Christine Jackson ("Jackson Decl.") ¶¶ 7-17.  Moreover, all of the experts agree that the Cities 

are violating the right to counsel because of their failures to ensure, at a minimum, that the 

Public Defender meets with indigent defendants to confidentially discuss critical case issues 

before the defendants appear in court; that the Public Defender appears and stands with indigent 

defendants whenever the defendants are required to address the courts; and that the Public 

Defender provides indigent defendants with accurate information regarding jail alternatives, plea 

alternatives, dispositional alternatives, and plea consequences, among other things.  Boerner 

Decl. ¶¶ 16-17; Strait Decl. ¶¶19-25, 27; Jackson Decl. ¶¶ 7-17.  Expert Professor Strait further 

opines that the excessive caseloads do not allow for "adequate communication" and that the 

system of indigent defense operated by the Cities makes it impossible to provide indigent 

accused with the right to counsel under the Sixth Amendment and Article I, Section 22. Strait 

Decl. ¶¶20-21.

Based on the facts presented and these expert opinions, Plaintiffs ask the Court to deny 

the Cities' summary judgment motions and grant preliminary injunctive relief against the Cities 
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enjoining them to provide the minimum right to counsel protections required by the constitutions 

and by the terms of their Public Defender contract.

III. AUTHORITY AND ARGUMENT FOR GRANTING
PRELIMINARY INJUNCTION

To obtain a preliminary injunction, Plaintiffs must establish:  (1) a likelihood of success 

on the merits; (2) a likelihood of irreparable harm absent preliminary relief; (3) that the balance 

of equities tips in favor of issuing a preliminary injunction; and (4) that an injunction is in the 

public interest.  Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).  While each 

element of the Winter test must be satisfied, the test is applied on a sliding scale:  "'serious 

questions going to the merits' and a balance of hardships that tips sharply towards the plaintiff 

can support issuance of a preliminary injunction, so long as the plaintiff also shows that there is a 

likelihood of irreparable injury and that the injunction is in the public interest."  Alliance for the

Wild Rockies v. Cottrell, 632 F.3d 1127, 1135 (9th Cir. 2011).  Plaintiffs satisfy all four of these 

elements and thus are entitled to preliminary injunctive relief.

A. Plaintiffs Have Established a Strong Likelihood of Success on the Merits

Indigent criminal defendants have a constitutional right to counsel.  In turn, the Cities 

have a constitutional duty to operate a public defense system that provides effective assistance of 

counsel to indigent defendants charged with crimes.  In this case, the Cities have breached their 

duty by knowingly operating a public defense system that regularly and systemically deprives 

indigent persons of their right to counsel.  Based on the specific deficiencies discussed below, 

Plaintiffs are likely to succeed on the merits of their constructive denial of counsel claim.

1. Indigent Defendants Have a Constitutional Right to Counsel

The United States and Washington State Constitutions guarantee a criminal defendant the 

right to the assistance of counsel. U.S. Const. amend. VI; Wash. Const. art. I § 22.  In Gideon v. 

Wainwright, 372 U.S. 335 (1963), the United States Supreme Court described the guarantee of 

counsel as a fundamental right and formally extended it to state court indigent defendants, 

Case 2:11-cv-01100-RSL   Document 45    Filed 10/17/11   Page 23 of 102



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

PLFS' CROSS-MOTION FOR PRELIMINARY 
INJ & OPP TO DEFS' SJ MOTIONS – 19
Case No. C11-01100 RSL
68142-0003/LEGAL21942305.1

Perkins Coie LLP
1201 Third Avenue, Suite 4800

Seattle, WA  98101-3099
Phone:  206.359.8000

Fax:  206.359.9000

exclusively at the government's expense.  Nine years later, in Argersinger v. Hamlin, 407 U.S. 25 

(1972), the Court clarified that this right is afforded not only to those charged with felonies, but 

also to those facing misdemeanor and petty offenses.  Central to these decisions and 

constitutional provisions is the prevailing notion that the assistance of counsel is an essential 

element of a just and fair trial.  Id. at 36-37 (footnote omitted) ("We must conclude, therefore, 

that the problems associated with misdemeanor and petty offenses often require the presence of 

counsel to insure the accused a fair trial."); see also Gideon, 372 U.S. at 344 ("[R]eason and 

reflection require us to recognize that in our adversary system of criminal justice, any person 

haled into court, who is too poor to hire a lawyer, cannot be assured a fair trial unless counsel is 

provided to him.  This seems to us to be an obvious truth.").  

Because they are prosecuting criminal charges against indigent defendants in municipal 

court, the Cities are responsible for providing counsel to those defendants.  See 

RCW 10.101.030; In re Michels, 150 Wn.2d at 174.  "The Constitution's guarantee of assistance 

of counsel cannot be satisfied by mere formal appointment."  Hurrell-Harring v. New York, 15 

N.Y.3d 8, 22 (quoting Avery v. Alabama, 308 U.S. 444, 446 (1940)).  Rather, the appointed 

attorney must actually represent the client—through presence, attention, and advocacy—at all 

critical stages of the defendant's criminal prosecution.  Avery v. Alabama, 308 U.S. 444, 446 

(1940); Ferri v. Ackerman, 444 U.S. 193, 204 (1979); United States v. Cronic, 466 U.S. 648, 

654, 655, 656 (1984).  Critical stages include, among others, initial court appearances, 

Rothgery v. Gillespie Cnty, Tex., 554 U.S. 191, 212 (2008), certain arraignments, Hamilton v. 

Alabama, 368 U.S. 52, 53-54 (1961), White v. Maryland, 373 U.S. at 60, preliminary hearings, 

Coleman v. Alabama, 399 U.S. 1, 9-10 (1970), and plea negotiations.  White, 373 U.S. 59, 60 

(1963); Padilla v. Kentucky, 130 S. Ct. 1473, 1486 (U.S. 2010).  At a minimum, actual 

representation requires the attorney to do everything necessary to be competent.  Powell v. 

Alabama, 287 U.S. 45, 57-58 (1932).  This includes the following: (1) assessing the facts of the 

client's case; (2) discussing and explaining the rights, charges, potential defenses, and legal 
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options with the client; (3) holding confidential consultations with the client; (4) conducting 

witness interviews and pre-trial investigations, (5) maintaining a reasonable level of 

responsiveness to the client's inquiries; (6) forming a meaningful relationship with the client; and 

(7) developing a plan of action based on the client's requests and informed consent.  Boerner 

Decl. ¶ 10; Strait Decl. ¶¶ 19, 21, 23, 24, 27; Jackson Decl. ¶¶ 10, 11, 15, 16.

If an accused is denied an attorney at any critical stage, there can be no other conclusion 

than that representation was not provided.  Cronic, 466 U.S. at 659.  A criminal defendant whose 

appointed counsel is unable to provide actual representation is in no better position than one who 

has no counsel at all.  Evitts v. Lucey, 469 U.S. 387, 396 (1985).

2. Because Plaintiffs Are Challenging the Cities' Systemic Denial of the Right to 
Counsel, the Strickland Standard Is Not Applicable

The Cities are constructively denying indigent persons of the basic right to counsel, and 

Plaintiffs seek injunctive relief to end that practice.  Because Plaintiffs are not making a post-

conviction challenge based on ineffective assistance of counsel, the prejudice requirement of 

Strickland v. Washington, 466 U.S. 668, 687-88 (1984), does not apply.  The Court can award 

prospective relief for the pre-conviction Sixth Amendment claims at issue here, and the Cities'

assertions to the contrary should be rejected.

Courts and commentators alike recognize that the prejudice showing required by 

Strickland is not applicable to claims challenging the systemic denial of the right to counsel.  In 

Luckey v. Harris, 860 F.2d 1012 (11th Cir. 1988) (case dismissed on abstention grounds sub. 

nom., Luckey v. Miller, 976 F.2d 673 (11th Cir. 1992)), the Eleventh Circuit Court of Appeals 

addressed an issue similar to the one before this Court and ultimately held that the Strickland

"standard is inappropriate for a civil suit seeking prospective relief."  Id. at 1017.  There, a class 

of indigent defendants sued various Georgia officials for the systemic denial of the right to 

counsel.  Specifically, the class alleged that defendants failed to provide adequate resources for 

public defense, delayed in the appointment of counsel, pressured attorneys to hurry their clients'
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case to trial or enter a guilty plea, and failed to provide adequate supervision of the system.  Id. 

at 1013.  In considering these deficiencies, the court explained that the "sixth amendment 

protects rights that do not affect the outcome of a trial.  Thus, deficiencies that do not meet the 

'ineffectiveness' standard may nonetheless violate a defendant's rights under the sixth 

amendment."  Id. at 1017; see also Emily Chiang, Indigent Defense Invigorated: A Uniform 

Standard for Adjudicating Pre-Conviction Sixth Amendment Claims, 19 Temp. Pol. & Civ. Rts. 

L. Rev. 443, 461 (2010) ("Strickland is wholly inapplicable to pre-conviction claims") (emphasis 

omitted).

Similarly, in Hurrell-Harring, supra, the New York Court of Appeals faced a class action 

lawsuit challenging a number of New York public defense systems which allegedly presented an 

unacceptable risk that indigent defendants were being denied their constitutional right to counsel.  

15 N.Y.3d at 22.  Among the deficiencies claimed was the public defenders' failure to (1) confer 

with clients; (2) to respond to client inquiries and requests from jail; (3) consult with clients 

before waiving important rights; and (4) do little more than serve as conduits for plea offers, 

some of which were highly unfavorable.  Id. at 19.  In its discussion, the court stated that 

"allegations [like those here] state a claim, not for ineffective assistance under Strickland, but for 

basic denial of the right to counsel under Gideon."  Id. at 22.  Thus, the court determined that the 

class had stated a cognizable claim for the constructive denial of their right to counsel:  "Given 

the simplicity and autonomy of a claim for nonrepresentation, as opposed to one truly involving 

the adequacy of an attorney's performance, there is no reason . . . why such a claim cannot or 

should not be brought without the context of a completed prosecution."  Id. at 24.  Stated 

differently, "Gideon's guarantee to the assistance of counsel does not turn upon a defendant's 

guilt or innocence, and neither can the availability of a remedy for its denial."  Id. at 27; see also 

Cronic, 466 U.S. at 658-59 ("There are . . . circumstances that are so likely to prejudice the 

accused that the cost of litigating their effect in a particular case is unjustified.  Most obvious, of 

course, is the complete denial of counsel.") (footnote omitted).
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The well reasoned opinion in Hurrell-Harring and the court's rationale find strong 

support in relevant case law.  See, e.g., Rivera v. Rowland, No. CV-95-0545692S, 1996 WL 

636475, at *5 (Conn. Super. Ct. Oct. 23, 1996) (because plaintiffs sought injunctive relief, they 

did "not necessarily need to allege that they have already suffered harm as they would be 

required in other types of cases, but rather that they are at imminent risk of harm if the court does 

not grant the relief requested");10 Lavallee v. Justices in Hampden Superior Court, 812 N.E.2d 

895, 907 (Mass. 2004) ("Although the harm may not be fully developed – a matter that can be 

ascertained at some later date after a petitioner has counsel – the harm nevertheless exists; the 

loss of opportunity to confer with counsel to prepare a defense is one that cannot be adequately 

addressed on appeal after an uncounselled conviction."); Memorandum and Order on Motion to 

Dismiss, Cause at 7-8, White v. Martz, No. CDV-2002-133 (Mont. Jud. Dist. Ct. July 24, 2002 

(concluding that Strickland was inapplicable to pre-conviction claims);11 Best v. Grant County, 

No. 04-2-00189-0 (Wash. Super. Ct. Oct. 14, 2005) (upon granting plaintiffs' summary judgment 

against the County, the court concluded that Strickland did not apply:  "only prospective relief is 

being sought to fix the system . . . [a]s such, class plaintiffs do not have to demonstrate 

individual prejudice").12

For these reasons, it does not matter that pending criminal charges filed against Plaintiffs 

and proposed class members have not yet resulted in convictions.  Plaintiffs are not seeking post-

conviction relief.  Rather, Plaintiffs seek to end the Cities' practice of systemically violating the 

constitutional rights of indigent defendants by prosecuting those defendants without providing 

actual representation.

                                                
10 A copy of this decision is attached hereto as Appendix A.
11 A copy of this decision is attached hereto as Appendix B.
12 A copy of this decision is attached hereto as Appendix C.
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3. The Cities Are Violating the Constitutional Rights of Indigent Defendants on 
a Systemic Basis 

Indigent defendants with criminal charges pending in Mount Vernon and Burlington are 

suffering from the constructive denial of counsel.  While the defendants are appointed counsel to 

represent them in their criminal proceedings, these court-appointed attorneys fail to provide the 

minimal level of assistance mandated by the United States and Washington State Constitutions 

and the law prescribed in Gideon v. Wainwright.  Moreover, the Cities are aware of these 

longstanding deficiencies yet fail to take any action to correct these constitutional violations.  As 

evident in the following sections, Plaintiffs are likely to succeed on the merits of their claim.

a. Likelihood of Success Because the Public Defender's Excessive 
Caseload Is Resulting in the Constructive Denial of Counsel

The WSBA standards for public defense services are "useful" for determining whether 

indigent defendants are being denied their constitutional right to counsel.  A.N.J., 168 Wn.2d 

at 110; see also RCW 10.101.030).  In Washington, the caseload of a full-time public defense 

attorney should normally be capped at 300 misdemeanor cases per year and "shall not" exceed 

400 misdemeanor cases per year.  Ex. 13 at 4.  Where the attorney also maintains a private law 

practice, "the caseload [limit] should be based on the percentage of time the lawyer devotes to 

public defense."  Id.

Here, the caseloads being handled by the attorneys who act as the Public Defender are off 

the charts.  In 2009 and 2010, both Witt and Sybrandy averaged well over 1,000 misdemeanor 

cases per year for indigent defendants despite devoting only a third of their time to public 

defense.  See Section II.B, supra.  Witt's average of 1,150 misdemeanor cases (performed on a 

part-time basis) works out to a full-time equivalent of 3,450 such cases per year.  This is more 

than 11 times the normal standard established by the WSBA.  Added together, Sybrandy and 

Witt are juggling the workload of 22 full-time public defenders.13  On the face of it, this evidence 

                                                
13 During 2009 and 2010, Sybrandy averaged 1,084 cases per year and Witt averaged 1,150, a total of 2,234 cases 
between the two.  Considering that they spend only a third of their time on public defense cases, this amounts to a 
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demonstrates the Cities are failing to provide actual representation to indigent defendants facing 

criminal charges in those jurisdictions.  See Strait Decl. ¶¶ 20-21 (explaining that the excessive 

caseloads do not allow time for "adequate communication" and that "system of indigent defense 

operated by the Cities . . . is designed to make it impossible to provide . . . accused with the 

Right to Counsel"); Jackson Decl. ¶¶ 6, 22.

b. Likelihood of Success Because the Public Defender Refuses to Form 
Confidential Attorney-Client Relationships With Indigent Defendants

One of the cornerstones of providing effective assistance of counsel is conducting 

confidential consultations with the client.  See Upjohn Co. v. United States, 449 U.S. 383, 389 

(1981); Weatherford v. Bursey, 429 U.S. 545, 554 n.4 (1977); Emily Chiang, Indigent Defense 

Invigorated: A Uniform Standard for Adjudicating Pre-Conviction Sixth Amendment Claims, 19 

Temp. Pol. & Civ. Rts. L. Rev. 443, 455 (2010); see also Johnson Decl. ¶¶ 10, 15; Boerner Decl. 

¶ 10; Strait Decl. ¶¶ 19, 21, 23 (communicating with the client allows an attorney to understand 

the facts of the case to know what factual and legal defenses to investigate).  Assuring 

confidentiality encourages clients to make "full and frank" disclosures to their attorneys, who are 

then better able to provide effective and adequate representation.  Upjohn, 449 U.S. at 389; Strait 

Decl. ¶ 21 (same).  When clients are not given the opportunity to discuss their cases in 

confidence, they are less likely to reveal facts that could significantly affect their prosecutions.  

Id.; see also Jackson Decl. ¶ 10.

In this case, it is regular practice for the Public Defender to refuse to meet with or 

respond to indigent defendants outside of court or in advance of hearings, even when those 

defendants are being held in the Skagit County Jail.  Instead, the Public Defender only 

communicates with clients in open court while other people, such as judges, prosecutors, police, 

probation officers, and court personnel are present.  See Wilbur Decl. ¶ 7; Moon Decl. ¶¶ 11, 13; 

Montague Decl. ¶ 20; Osborne Decl. ¶ 28; Johnson Decl. ¶ 4.  This practice discourages indigent 

                                                                                                                                                            
full-time equivalent of 6,702 cases per year for the attorneys (2,234 x 3).  When this caseload is divided by 300, the 
normal full-time caseload for any one attorney, the result is 22.34.
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defendants from revealing crucial facts that could impact their case, and is a direct violation of 

the defendants' constitutional right to effective assistance of counsel. See Strait Decl. ¶¶ 22-25 

(explaining that an attorney's failure to communicate, investigate and consult with client violates 

the Sixth Amendment and Article I, Section 22). 

c. Likelihood of Success Because the Public Defender Refuses to Attend 
or Stand Next to Indigent Defendants During Critical Stages of Their 
Prosecution

The right to the assistance of counsel requires that the public defender advocate for the 

express interests of his or her client at all critical stages of the prosecution.  See Cronic, 466 U.S. 

at 659 & n.25; Anders v. California, 386 U.S. 738, 743 (1967); Boerner Decl. ¶ 14; Jackson 

Decl. ¶ 18; Strait Decl. ¶ 19.  The only way an attorney can successfully perform this task is to 

be present at the indigent defendants' hearings and pay full attention to the dialogue between the 

judge, prosecutor, and defendant.  Jackson Decl. ¶ 18; Strait Decl. ¶ 27.  If an attorney fails to 

perform this basic function, there is a serious risk that the client will unknowingly provide 

incriminating evidence or subject herself to contempt of court.  Id.

Here, the Cities fail to ensure that when the Public Defender is actually present for 

important court proceedings, the Public Defender stands next to and advocates on behalf of the 

indigent defendants appearing before the court.  See Osborne Decl. ¶¶ 15, 19, 21, 24, 25; 

Montague Decl. ¶¶ 3 6, 37; Johnson Decl. ¶¶ 8, 9, 10; Sanchez Decl. ¶¶ 10, 11.  The fact that the 

Public Defender may be in the courtroom at the time of the hearings is of no consequence since 

the Public Defender is, more often than not, attending to other client matters and in no way 

paying attention to the inquiries that the judge asks of the indigent defendants.  Osborne Decl. 

¶¶ 21, 25; Johnson Decl. ¶ 10.  This physical distance and lack of attention violates the Sixth 

Amendment's right to counsel and places indigent defendants at an increased risk of suffering 

substantial harm.
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d. Likelihood of Success Because the Public Defender Fails to Assess, 
Discuss, and Explain the Elements of the Criminal Charges with 
Indigent Defendants

At the outset of the case and before the accused appears in court to enter a plea, defense 

counsel has a duty to review the police report with the client, then assess and discuss the facts of 

the case and applicable law with the client.  See Maynor v. Green, 547 F. Supp. 264, 266 (S.D.

Ga. 1982); Gaines v. Hopper, 430 F. Supp. 1173, 1179-80 n.13 (M.D. Ga. 1977), aff'd, 575 F.2d 

1147 (5th Cir. 1978); see also Jackson Decl. ¶ 10; Boerner Decl. ¶¶ 10, 12, 13; Strait Decl. ¶¶ 

19, 23.  As part of this assessment, which may occur at the initial conversation or at subsequent 

follow-up discussions, the attorney and client should have a meaningful conversation regarding 

the:  (1) legal elements and penalties associated with the charge; (2) evidence that the prosecutor 

contends will prove its case; (3) potential defenses and investigative work that needs to be done, 

and (4) decision of whether to take the case to trial or negotiate a resolution of the charges.  See 

Green, 547 F. Supp. at 266; see also Boerner Decl. ¶¶ 10, 12; Strait Decl. ¶¶ 19, 21.

Here, the Public Defender fails to do any of the above.  As Plaintiffs and other indigent 

defendants testify, they "never really knew what [their] charges entailed or what [their] options 

were because [the Public Defender] never explained these things to [them]."  Moon Decl. ¶ 4; 

see also Wilbur Decl. ¶¶ 8, 23; Montague Decl. ¶¶ 18, 19, 38, 39, 40; Osborne Decl. ¶¶ 22, 23, 

27; Johnson Decl. ¶ 9; Sanchez Decl. ¶¶ 9, 12, 13.  Typically, the defendants would meet their 

attorney for the first time in the courtroom only moments before entering a plea.  This short 

amount of time does not allow for a substantive discussion regarding the legal elements of the 

defendants' charges, the prosecutors' evidence against them, or possible defenses or investigative 

work that needs to be done.  See Ex. 27 at 3, 9 (WSBA performance guidelines provide that a 

public defender should, among other things, make early contact with the client, conduct "an in-

depth interview," and investigate the charges).  Additionally, the indigent defendants felt more 

often than not that they needed to plead guilty because they had no other option.  See, e.g., Moon 
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Decl. ¶¶ 4, 5, 11; Wilbur Decl. ¶ 9; Sanchez Decl. ¶ 8.  These inadequacies are a clear violation 

of the right to counsel.

e. Likelihood of Success Because the Public Defender Refuses to Consult 
With and Respond to Client Inquiries and Requests

"Adequate consultation between attorney and client is an essential element of competent 

representation of a criminal defendant."  United States v. Tucker, 716 F.2d 576, 581 (9th Cir. 

1983).  This duty entails maintaining a reasonable level of responsiveness to clients' inquiries 

and requests.  See Boerner Decl. ¶ 10; Strait Decl. ¶¶ 21, 22.  In this case, there is overwhelming 

evidence that the Public Defender not only fails to initiate meetings with indigent defendants, but 

repeatedly and blatantly ignores messages and countless attempts at contact by those defendants 

and their family members.  Wilbur Decl. ¶¶ 7, 11, 13, 18, 19, 21; Moon Decl. ¶¶ 3, 10, 11; 

Montague Decl. ¶¶ 11, 12, 13, 16, 17, 24, 33; Osborne Decl. ¶¶ 11, 13, 16, 18; Johnson Decl. 

¶¶ 3, 6.

Plaintiffs' experts agree that it is extremely important for public defenders to conduct 

initial meetings with their clients and that such meetings take place soon after assignment.  

Jackson Decl. ¶ 10; Boerner Decl. ¶ 13; Strait Decl. ¶ 23.  Meetings with incarcerated clients are 

particularly important.  See Ex. 27 at 3.  In this case, however, the Public Defender completely 

fails to meet with indigent defendants prior to court, regardless of whether they are in jail or not.  

Wilbur Decl. ¶ 22; Montague Decl. ¶¶ 18, 24; Johnson Decl. ¶ 7.  In fact, the only time the 

Public Defender responded to Plaintiffs' messages or met with them in jail was after initiation of 

this class action lawsuit.  Wilbur Decl. ¶ 24; Moon Decl. ¶ 12; Montague Decl. ¶ 34.

f. Likelihood of Success Because the Public Defender Refuses to 
Investigate Charges, Often Times Leading to Incorrect Information 
and Dire Consequences for Clients

Criminal defense counsel has a duty to make reasonable investigations or make a 

reasonable decision that makes particular investigations unnecessary.  Mayfield v. Woodford, 270 

F.3d 915, 927 (9th Cir. 2001).  Additionally, the ABA Standards for Criminal Justice require 
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"prompt investigation of the circumstances of the case and . . . all avenues leading to facts 

relevant to the merits of the case and the penalty in the event of conviction."  ABA Standards for 

Criminal Justice 4-4.1 (2d ed. 1982 Supp.); see also Ex. 27 at 3, 9.  As part of their investigation, 

public defenders should gather facts to ensure they are advising their clients of the correct 

information. See Strait Decl. ¶¶ 21, 23.  This routinely was not done here.

In one case, for example, Mr. Witt told Plaintiff Moon that if he pled guilty to his DUI 

charge, he would be allowed to participate in jail alternatives.  Moon Decl. ¶ 8.  Mr. Moon 

understood this to mean that if he paid a fee he would be allowed to work outside of the jail and 

earn an income to support his family.  Moon Decl. ¶ 8.  However, after Mr. Moon pled guilty, he 

was informed that he was ineligible for jail alternatives because of a prior conviction.  He was 

thereafter sentenced to serve six months in jail.  Moon Decl. ¶ 9.  These stories are consistent 

with numerous other complaints that the Public Defender failed to conduct any type of 

investigative work for the cases of indigent defendants, including investigations regarding 

potential penalties.  See, e.g., Wilbur Decl. ¶ 23; Sanchez Decl. ¶ 9; Johnson Decl. ¶ 9; see also

Ex. 15 at 12.

g. Likelihood of Success Because the Public Defender Fails to Develop a 
Plan of Action Based on the Requests and Informed Consent of 
Clients

If an attorney has performed his or her duty to adequately inform his or her client about 

important elements of the case, the client should be able to make an informed decision regarding 

a plan of action, particularly as to critical decisions such as whether to plead guilty.  See Green, 

547 F. Supp. at 267; see also Jackson Decl. ¶ 17; Strait Decl. ¶ 19.  While the attorney can 

always suggest an alternative and advantageous plan, decisions like whether to plead guilty or go 

to trial are ultimately the client's choice, and the attorney, therefore, has a duty to abide by the 

client's decision.  See People v. Cosby, 916 N.Y.S.2d 689, 692 (N.Y. App. Div. 4 2011); MODEL 

RULES OF PROF'L CONDUCT R. 1.2 (2009).  Here, instead of informing indigent defendants of their 

rights and respecting their wishes, the Public Defender is telling indigent defendants what to do, 

Case 2:11-cv-01100-RSL   Document 45    Filed 10/17/11   Page 33 of 102



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

PLFS' CROSS-MOTION FOR PRELIMINARY 
INJ & OPP TO DEFS' SJ MOTIONS – 29
Case No. C11-01100 RSL
68142-0003/LEGAL21942305.1

Perkins Coie LLP
1201 Third Avenue, Suite 4800

Seattle, WA  98101-3099
Phone:  206.359.8000

Fax:  206.359.9000

and in many cases this command is to plead guilty.  Wilbur Decl. ¶ 9; Moon Decl. ¶ 5; Sanchez 

Decl. ¶ 8; Exs. 18.A, 18.F, 18.I.

4. The Cities Have Knowledge of the Multiple Failures of Their Public Defense 
System, Yet Fail to Do Anything to Correct Them

The Cities, by and through their respective mayors and city councils, are responsible for 

the delivery of public defense services and the maintenance of such a system.  See 

RCW 10.101.030; In re Michels, 150 Wn.2d at 174; see also Ex. 1.  Therefore, it is the Cities 

that are responsible for each of the failures and inadequacies of the services discussed above.  

First, it is the Cities that are allowing the Public Defender to carry a caseload in excess of 3,000 

misdemeanor cases per year per full-time attorney.

Second, it is the Cities that are failing to raise the Public Defender's compensation from 

one year to the next, despite knowing that there had been a steady increase in the number of 

cases prosecuted and hence work required, and knowing that the result would be the attorneys 

lacking sufficient time to comply with their constitutional duties in representing each indigent 

client.

Third, it is the Cities that are failing to provide any meaningful system of oversight for 

their public defense system, which would have revealed the lack of constitutional compliance 

before it was necessary to bring this lawsuit.  See e.g., Exs. 12 & 17 (monthly time records 

submitted to the Cities show attorneys regularly spent as little as thirty minutes per case).

And fourth, it is the Cities that are repeatedly hiring the same attorneys year after year, 

despite numerous complaints regarding the inadequate representation and violations of the right 

to counsel tasks they were contractually obligated to perform.  Simply put, the Cities know their 

public defense system is in shambles, yet they continue to neglect it, thereby constructively 

denying the right to counsel to an entire class of indigent criminal defendants.
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B. Indigent Defendants Will Suffer Irreparable Harm in the Absence of a Preliminary 
Injunction

When "an alleged deprivation of a constitutional right is involved, most courts hold that 

no further showing of irreparable injury is necessary."  Bery v. City of New York, 97 F.3d 689, 

694 (2nd Cir. 1996) (quoting 11A Charles A. Wright, Arthur R. Miller & Mary Kane, Federal 

Practice & Procedure § 2948.1 (2nd ed. 1995)); see also Best v. Grant County, No. 042-00189-0 

(Wash. Super. Ct. Aug. 26, 2004) at 7 (The allegation that a pre-trial defendant "is facing 

criminal prosecution without an effective lawyer by his side certainly raises the prospect of 

serious and immediate injury or threatened injury.");14 id. at 8 ("The accused is prejudiced if he 

or she is forced to plead guilty rather than run the risk of going to trial . . . or when the accused 

must evaluate the pros and cons of a plea offer without competent counsel to explain the plea and 

its consequences."); Henry v. Greenville Airport Comm'n, 284 F.2d 631, 633 (4th Cir. 1960) 

("The District Court has no discretion to deny relief by preliminary injunction to a person who 

clearly establishes by undisputed evidence that he is being denied a constitutional right.").

In this case, there is no dispute that the above deficiencies violate the constitutional right 

to counsel of Plaintiffs and other indigent defendants.  Inadequate investigation and preparation, 

a failure to conduct confidential consultations, a failure to raise legal defenses, a failure to 

provide meaningful (or correct) advice, pressure to plead guilty, and all the other systemic 

shortcomings discussed above are in and of themselves deprivations of the indigent defendants'

rights.  Unless the Cities take immediate steps to correct these shortcomings, the class of indigent 

defendants that Plaintiffs represent will continue to suffer irreparable harm in the absence of a 

preliminary injunction.

C. The Balance of Equities Tips in Favor of Plaintiffs

When considering a request for preliminary injunction, courts "must balance the 

competing claims of injury and must consider the effect on each party of the granting or 

                                                
14 A copy of this decision is attached hereto as Appendix D.
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withholding of the requested relief."  Amoco Prod. Co. v. Village of Gambell, AK, 480 U.S. 531, 

542 (1987).  Here, the right to counsel, an essential and fundamental right of a fair trial, greatly 

outweighs any hardship, including financial burdens, that a preliminary injunction would cause 

the Cities.  In fact, the Supreme Court has long held that financial concerns are not a justification 

for the infringement of a criminal defendant's constitutional rights.  Rufo v. Inmates of Suffolk 

County Jail, 502 U.S. 367, 392 (1992).  While a preliminary injunction will likely require the 

Cities to spend additional money to restore their public defense systems to constitutional 

standards (something they are already obligated to maintain), this expenditure pales in 

comparison when the liberty of hundreds of indigent defendants is at stake.

D. A Preliminary Injunction Is in the Public Interest

It is in the public interest that every individual accused of a crime be afforded the 

procedural and substantive safeguards designed to assure a fair trial.  See Gideon, 372 U.S. 

at 344.  "This noble ideal cannot be realized if the poor man charged with crime has to face his 

accusers without a lawyer to assist him."  Id.  In fact, in order for justice to be served, both the 

government and indigent defendant must have access to representatives who can zealously and 

effectively articulate their positions.  Boerner Decl. ¶ 8.  If the legal process no longer entails a 

confrontation between adversaries, the right to counsel becomes illusionary and the criminal 

system loses its legitimacy in the eyes of the public.  See Cronic, 466 U.S. at 656; Boerner Decl. 

¶ 9.

Additionally, when an indigent defendant is not afforded the effective assistance of 

counsel or the support of an attorney-advocate, there is more pressure on the defendant to plead 

guilty and surrender his or her right to a trial.  Boerner Decl. ¶ 11.  This is true even when he or 

she is completely innocent or guilty of a lesser charge.  Id.  In this case, a number of indigent 

defendants have pled guilty to the original charges brought against them because they felt their 

attorney gave them no other option, even after they proclaimed their innocence and/or requested 

a trial.  See Moon Decl. ¶¶ 5, 6, 7; Sanchez Decl. ¶ 8; Wilbur Decl. ¶ 9; Exs. 18.A, 18.F, 18.I.  
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This type of system disserves justice and misuses valuable public resources.  Sentencing 

individuals to jail for crimes they did not commit or for a period longer than warranted wastes 

taxpayer money.  Similarly, public defenders unduly prolong the litigation process and strain 

judicial resources when they fail to identify reasons cases should be dismissed early on, refusing 

confidential communication with their clients that may provide information justifying dismissal 

or supporting a defense, and when they repeatedly continue cases for reasons not promoting the 

clients' interests but to increase the pressure to plead guilty.  Yet, this is exactly what is occurring 

in the Cities' municipal courts.  Montague Decl. ¶ 15; Wilbur Decl. ¶ 9; Osborne Decl. ¶¶ 9, 12,

14, 15, 17; Johnson Decl. ¶ 6.  For all of these reasons, a preliminary injunction is warranted and 

a proposed order is attached.

IV. AUTHORITY AND ARGUMENT FOR DENYING
SUMMARY JUDGMENT

This Court has the authority to simultaneously grant Plaintiffs' motion for preliminary 

injunction and to deny Defendants' motions for summary judgment.  If the Court finds that 

Plaintiffs have satisfied the requisite elements of a preliminary injunction, it should grant 

Plaintiffs preliminary injunctive relief.  Because Defendants have failed to tender sufficient 

evidence to eliminate material issues of fact from the case, the Court should deny Defendants'

motions for summary judgment.  A concurrent granting and denial of these respective motions is 

not only acceptable but required if warranted by the facts of the case.  See UARCO Inc. v. Dupea, 

No. C98-259R, 1998 WL 34373929 (W.D. Wash. July 24, 1998) (court granted plaintiffs' motion 

for preliminary injunction on demonstration of the necessary elements and denied defendants'

motion for summary judgment on failure to show no genuine dispute of material fact); LifeScan, 

Inc. v. Polymer Tech. Int'l Corp., No. C94-672R, 1995 WL 271599 (W.D. Wash. Jan. 3, 1995) 

(same); Man Yum Ng v. Metro. Transp. Auth., 851 N.Y.S.2d 64 (N.Y. Sup. Ct. 2007) (same); 

Metro-Goldwyn-Mayer, Inc. v. Am. Honda Motor Co., 900 F. Supp. 1287 (C.D. Cal. 1995) 
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(same); Bonnette v. Dist. of Columbia Court of Appeals, No. 11-1053 (CKK), 2011 WL 

21714896 (D.D.C. July 13, 2011) (same).

A. Summary Judgment Is Inappropriate Because the Material Facts Are Disputed

Summary judgment should never be granted where facts are disputed or where additional 

discovery is necessary.  Here, there are disputed material facts, and additional discovery is 

warranted.  Indeed, the Cities have proven this point by demanding that they be allowed to take 

Plaintiffs' depositions before the Court rules on the preliminary injunction motion, despite having 

represented to the Court that there are no material questions of fact.  Compare Wilbur SJM 

[DKT. #25], Moon SJM, [DKT. #27], and Montague SJM, [DKT. #32], with Notices of 

Deposition for Wilbur, Moon, and Montague (Ex. 40).  In particular, the Cities' motions make a 

number of disputed factual assertions that Plaintiffs directly refute by declarations and could 

further refute after a reasonable period of discovery:

1. Disputed Wilbur Facts — the Cities question the injury suffered by Plaintiff 

Wilbur based on the contention he "explicitly" concurred with all of the Public Defender's 

actions or inactions by signing a number of court forms containing a variety of disclaimers for 

the Public Defender's protection.  See Wilbur SJM at 7-8.  But, Mr. Wilbur will testify that he 

never had a confidential attorney-client consultation with the Public Defender, never was 

informed of the legal elements of the charges against him by the Public Defender, never was told 

about the evidence the prosecutor had against him, never was told about possible defenses that 

were available to the charges, and never had a private appointment to meet with his Public 

Defender to discuss his charges.  See Wilbur Decl. ¶¶ 7-9, 21-23.  In fact, the only time 

Mr. Wilbur ever saw his Public Defender was in court and the only option ever presented by 

Mr. Wilbur's Public Defender was to plead guilty.  See id. ¶ 9.  Moreover, when Mr. Wilbur—

who has a 9th grade education—sought to enforce his constitutional rights, the Public Defender 

came to his jail cell and threatened retaliation.  Id. ¶¶ 1-4, 24.
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Other disputed facts, according to the Cities, are whether Mr. Wilbur was denied meeting 

requests by the Public Defender, whether a particular Public Defender was even assigned to his 

case, and whether Mr. Wilbur pled guilty to any charges.  Wilbur SJM at 4:12-13, 11:12-15.  

Mr. Wilbur, on the other hand, has no doubt who his assigned Public Defender was and has 

clarity about the number of times he asked for a meeting with that attorney to no avail.  See

Wilbur Decl. ¶¶ 7, 10, 14, 16, 21, 22.  Likewise, documents from his case file confirm that he 

pled guilty to charges.  Ex. 41.

2. Disputed Moon Facts — the Cities question the injury suffered by Mr. Moon 

based on the contention he knowingly and voluntarily entered into a guilty plea agreement with 

the prosecutor.  See Moon SJM at 4-5.  The Cities then raise a factual dispute by asserting that 

Mr. Moon has now taken "a diametrically opposite position" in the litigation and is attempting to 

abandon his prior sworn statements.  Id. at 6.  Mr. Moon, however, has been consistent and will 

testify that his Public Defender never held a confidential consultation about the charges against 

him, refused his requests to meet and discuss his case, never explained the elements of his 

charges, never explained the evidence held by the prosecutor, and never explained the options he 

had available for defending himself.  In fact, he will testify that his Public Defender only saw 

him in court "surrounded by other people" and only gave him the option of a guilty plea, even 

though Mr. Moon asked him to try the case.  See Moon Decl. ¶¶ 3-5, 11-12.

3. Disputed Montague Facts — the Cities question the injury suffered by 

Ms. Montague based on the contention she ultimately obtained the deferred prosecution she 

sought, she signed court forms certifying that she was not prejudiced by multiple case 

continuances, she "knowingly and intelligently" waived her constitutional rights when she 

entered her guilty plea, and she "never registered any specific objection" to the Public Defender's 

skill, judgment, or abilities.  See Montague SJM at 10.  Ms. Montague, however, will testify 

about her enormous struggle to obtain counsel when initially incarcerated, her fruitless attempts 

to contact and meet with her Public Defender once he was assigned to the case, the Public 
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Defender's refusal to create a confidential attorney-client relationship, his refusal to meet with 

her at all outside of the courtroom, his failure to explain the criminal charges, defense, or options 

for treatment, his refusal to visit Ms. Montague in jail until after this lawsuit was filed, and his 

refusal to stand next to or advocate for Ms. Montague at her hearings.  Montague Decl. ¶¶ 12, 24, 

33-34, 36-40.

4. Additional Facts Precluding Summary Judgment — Plaintiffs have provided

the Court with extensive evidence of the Cities' systemic denial of the right to counsel that is 

guaranteed to indigent defendants under the constitutions of the United States and Washington

State.  As set forth in the Background section above, the Cities have done nothing to address the 

Public Defender caseloads that dramatically exceed WSBA standards, have done nothing to 

address the Public Defender's failure to establish confidential attorney-client relationships with 

indigent defendants, have done nothing to address the Public Defender's refusal to meet with 

indigent defendants (including those in custody), have done nothing to address the Public 

Defender's failure to provide actual representation in court, and have done nothing to address the 

numerous complaints made by indigent defendants.  In short, the Cities have done nothing to 

monitor or address the numerous deficiencies in their public defense system.  See generally

Section II, supra.

"In deciding a summary judgment motion, the court must view all facts and inferences 

therefrom in the light most favorable to the nonmoving party."  Stewart v. Masters Builders Ass'n 

of King & Snohomish Cntys., 736 F. Supp. 2d 1291, 1294 (W.D. Wash. 2010) (citing Warren v. 

City of Carlsbad, 58 F.3d 439, 441 (9th Cir. 1995)).  The moving party bears the burden of 

providing and identifying the pleadings and discovery responses that demonstrate the absence of 

a genuine issue of material fact.  Celotex Corp. v. Catrett, 477 U.S. 317, 323, (1986).  Only once 

the moving party has satisfied its burden does the non-moving party have to present specific 

facts demonstrating an issue for trial.   Int'l Rehabilitative Scis., Inc. v. Sebelius, 737 F. Supp. 2d 

1281, 1288 (W.D. Wash. 2010).  Summary judgment will not be granted if there exists an issue 

Case 2:11-cv-01100-RSL   Document 45    Filed 10/17/11   Page 40 of 102



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

PLFS' CROSS-MOTION FOR PRELIMINARY 
INJ & OPP TO DEFS' SJ MOTIONS – 36
Case No. C11-01100 RSL
68142-0003/LEGAL21942305.1

Perkins Coie LLP
1201 Third Avenue, Suite 4800

Seattle, WA  98101-3099
Phone:  206.359.8000

Fax:  206.359.9000

of fact, or if a "reasonable jury could return a verdict for the nonmoving party."  Anderson v. 

Liberty Lobby, Inc., 477 U.S. 242, 248 (1986).

Here, the Cities concede there are questions of fact by demanding that they be allowed to 

take depositions of Plaintiffs before the Court rules on the preliminary injunction motion.  

Moreover, the Cities raise facts that are disputed by Plaintiffs' declarations.  For these reasons 

alone, summary judgment should be denied.

B. Summary Judgment Must Be Denied When Plaintiffs Have Not Had An 
Opportunity to Take Discovery

Summary judgment is premature when the nonmoving party has not had the opportunity 

to discover all facts relevant to its claims.  Anderson v. Liberty Lobby, Inc., 477 U.S. at 250 n.5 

("[S]ummary judgment [must] be refused where the nonmoving party has not had the 

opportunity to discover information that is essential to his opposition."); see also Garrett v. 

City & Cnty. of San Francisco, 818 F.2d 1515, 1518 (9th Cir. 1987) ("The court may continue a 

motion for summary judgment if the opposing party needs to discover essential facts.").

Here, Plaintiffs seek a preliminary injunction to prevent the violations of constitutional 

rights that continue to occur.  Those violations and further support for permanent injunctive 

relief will be proven with discovery.  On the other hand, the Cities filed their motions for 

summary judgment while Plaintiffs' motion to amend the complaint is pending, before any 

depositions were taken, and while they and the Public Defender resist production of the very 

documents that further support Plaintiffs' claims.

Due to the infancy of this matter, the disputed facts, and the promising initial evidence 

refuting the Cities' factual assertions, Plaintiffs should be allowed to take discovery; discovery 

will also provide further support for permanent injunctive relief.  Thus, the Cities' motions 

should be denied.
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C. The Cities' Legal Arguments for Summary Judgment Are Meritless

Summary judgment is not only inappropriate because of the presence of factual disputes, 

but also because the Cities are not entitled to judgment as a matter of law.  Indeed, the legal 

analyses in the Cities' summary judgment motions are incorrect.

1. The Cities Are Liable Under Section 1983 Because They Systemically 
Deprive Indigent Defendants of the Right to Counsel That Is Guaranteed 
Under the Sixth Amendment of the U.S. Constitution

Pursuant to 42 U.S.C. § 1983, a municipality may be held liable for depriving individuals 

of their rights under the United States Constitution or for causing individuals to be subjected to 

such a deprivation of rights.  Connick v. Thompson, ___ U.S. ___, 131 S.Ct. 1350, 1359, 

(March 29, 2011).  A plaintiff suing a municipal entity under Section 1983 must show that a 

municipal policy or custom caused the deprivation of rights.  Los Angeles County v. Humphries, 

___ U.S. ___, 131 S.Ct. 447, 449 (2010) (citing Monell v. New York City Dept. of Social Servs., 

436 U.S. 658 (1978)).  The policy or custom requirement applies whether the plaintiff seeks 

money damages or prospective relief, such as an injunction.  Id. at 449 & 451.

Liability for policy or custom can be based upon the unconstitutional implementation or 

execution of a "policy statement, ordinance, regulation, or decision officially adopted and 

promulgated" by the municipality's officers.  Id. at 452.  Official municipal policy includes the 

decisions of the municipality's lawmakers, the acts of its policymaking officials, and practices so 

persistent and widespread as to practically have the force of law.  Connick, ___ U.S. ___, 131 

S.Ct. at 1359.  Moreover, a municipality can be held liable under Section 1983 for "deprivations 

visited pursuant to governmental custom even though such a custom has not received formal 

approval through the body's official decision making channels."  Humphries, ___ U.S. ___, 131 

S.Ct. at 452.
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a. The Cities Are Liable for Subjecting Plaintiffs and Similarly Situated 
Individuals to a Public Defense System that Systemically Fails to 
Provide the Right to Counsel

Under state and federal law, the Cities are obligated to ensure that counsel "shall be 

provided" to indigent defendants charged with misdemeanors in their jurisdictions. In re 

Michels, 150 Wn.2d at 174; see also Gideon, 372 U.S. at 344; Argersinger, 407 U.S. at 36-37; 

U.S. Const. amend. VI; Wash. Const. art. I § 22.  The evidence before the Court demonstrates 

that the Cities are failing to meet this obligation on a systemic basis.  See generally Section II, 

supra.  The cause of these widespread violations is the Cities' unconstitutional implementation 

and execution of regulations, ordinances, and contracts that the Cities have promulgated and 

adopted for the provision of public defense services.  See Mount Vernon Muni. Code 

2.62.010−.120; Ex. 20 (Burlington ordinances); Ex. 1 (public defense contract).  Thus, the Cities 

are liable under Section 1983 for their unlawful policies.  See Humphries, ___ U.S. ___, 131 S. 

Ct. at 452.

b. The Cities Are Liable for Persistently Ignoring the Public Defender's 
Failure to Provide the Right to Counsel Required by the Public 
Defender Contract

In order to meet their constitutional obligations under state and federal law, the Cities are 

required to supervise, monitor, and evaluate the Public Defender.  RCW 10.101.030; see also

Mount Vernon Muni. Code 2.62.080 (requiring the establishment of "a procedure for systematic 

monitoring and evaluation of attorney performance based upon published criteria"); Ex. 20 (same 

for Burlington).  The evidence demonstrates that the Cities are failing this requirement despite 

having knowledge that the Public Defender does not provide actual counsel to indigent 

defendants and despite having knowledge of the numerous complaints about the Public 

Defender's services.

As previously noted, the Public Defender directly told the Cities that it would not comply 

with its contractual obligations, yet the Cities have done nothing to ensure or require such 

compliance.  Furthermore, the Cities' have failed to provide any meaningful response to serious 
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complaints about the Public Defender.  In particular, the Cities have failed to make efforts to 

protect indigent persons, secure their constitutional rights, or enforce the very contractual 

obligations the Public Defender is paid to perform.  To make matters worse, the Cities 

unanimously voted at the end of 2010 to preserve the status quo by extending the Public 

Defender's contract for another two years.

In sum, the Cities' longstanding customs on public defense are resulting in systemic 

deprivations of constitutional rights.  Thus, the Cities are liable under Section 1983 for these 

unlawful customs.  See Humphries, ___ U.S. ___, 131 S. Ct. at 452.

c. The Monell Reckless Indifference Standard Does Not Apply and Even 
if It Did, the Cities Would Still Be Liable Under Section 1983

Where a municipality's culpability is based on an alleged failure to train certain 

employees about their legal duty to avoid violating citizens' rights, the plaintiff must prove 

"deliberate indifference" by the municipality.  This requires proof that the municipality 

disregarded a known or obvious consequence of its action.  Connick, ___ U.S. ___, 131 S.Ct. 

at 1360.  A municipality's policy of inaction in light of notice that its program will cause 

constitutional violations "is the functional equivalent of a decision by the city itself to violate the 

Constitution."  Id.

The Cities erroneously assume that Plaintiffs are basing their claims in this case on the 

Cities' failure to train certain employees about their legal duty to avoid violating citizens'

constitutional rights.  See Wilbur SJM [DKT. #25] at 26-29; Moon SJM [DKT. #27] at 22-25; 

Montague SJM [DKT. #32] at 25-28.  Nowhere in the complaint, however, is there an allegation 

that 1983 liability is premised on such a failure.  See Complaint for Injunctive and Declaratory 

Relief [DKT. #1].  To the contrary, Plaintiffs' claims are premised on the fact that the Cities are 

fully aware of what is constitutionally required by the right to counsel, yet the Cities are 

systemically depriving indigent defendants of that right.  Furthermore, the Cities knowingly 

operate a public defense system in which the Public Defender fails to create attorney-client 
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relationships, fails to have confidential discussions with indigent clients, fails to investigate 

criminal charges, and fails to provide advice or counsel on options available to those accused of 

crimes.  That is very different from the failure to train theory that the Cities erroneously assert in 

their summary judgment motions.

Even if the Court were to accept the Cities' mistaken argument that this is a failure to 

train case, liability under Section 1983 would still remain.  Indeed, the record shamefully 

illustrates how the Cities have persistently allowed the trampling of constitutional rights for 

many years.  Under the deliberate indifference standard, this behavior cannot escape 

Section 1983 liability.  Connick, the most recent U.S. Supreme Court case on Section 1983 

liability, makes this point.

In Connick, the question presented was whether a district attorney's office may be held 

liable under Section 1983 for failure to train its prosecutors based on a single Brady violation.  

Connick, ___ U.S. ___, 131 S.Ct. 1350.  The plaintiff, who was wrongfully convicted and 

sentenced to death, brought a Section 1983 action against the Orleans Parish District Attorney's 

office for failing to train its prosecutors adequately about their duty to produce exculpatory 

evidence based on Brady v. Maryland, 373 U.S. 83 (1963).  Id. at 1355-56.  In Mr. Thompson's 

case, that exculpatory evidence was crucial in overturning his murder conviction and in getting 

him released from death row after 18 years of confinement.  Id. at 1355.  At trial, the jury 

awarded a verdict of $14 million on his claim, and that award was affirmed by the Fifth Circuit.  

Id. at 1355-56.

The Supreme Court reversed, holding that a district attorney's office may not be held 

liable under Section 1983 for a failure to train based solely on a single Brady violation.  Id.  

More importantly, however, the Court ruled that a policymaker's "'continued adherence to an 

approach that they know or should know has failed to prevent tortious conduct by employees 

may establish the conscious disregard for the consequences of their action – the 'deliberate 

indifference' – necessary to trigger municipal liability.'"  Id. at 1360.  The Court made clear that,
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while a lawyer's special training and ethical obligations give the policymaker the right to assume 

that the lawyer will act professionally, a known "pattern of violations" by that attorney can and 

will trigger Section 1983 liability.  See id. at 1363 ("A district attorney is entitled to rely on 

prosecutors' professional training and ethical obligations in the absence of specific reason, such 

as a pattern of violations, to believe that those tools are insufficient to prevent future 

constitutional violations in 'the usual and recurring situations with which [the prosecutors] must 

deal.'") (emphasis added).

Under any measure, the Cities in this case have been deliberately indifferent to the 

persistent failure of the Public Defender to provide the right to counsel for the indigent 

defendants forced to go through their criminal justice system.  The indifference is shown by the 

fact that the Cities ignored the Public Defender's admission that it would not abide by the right to 

counsel obligations spelled out in its contract; by the fact that the Cities have refused to compel 

the Public Defender to provide the right to counsel services that the Cities have already 

bargained and paid for; and by the fact that the Cities unanimously voted to maintain the status 

quo when they renewed the Public Defender's contract.

d. Defendants' Reliance on Polk County v. Dodson and on Gausvik v. 
Perez Is Misplaced

In an attempt to escape liability, the Cities try to place sole responsibility on the Public 

Defender, focusing on a failure to train theory that was never alleged.  To support their 

misplaced argument, the Cities rely on Polk County v. Dodson, 454 U.S. 312 (1981) and Gausvik 

v. Perez, 239 F.Supp.2d 1047 (E.D. Wash. 2002).  The Cities fail, however, to reveal that the 

facts in Polk and Gausvik differ so significantly from the facts present here that neither case 

applies.

In Polk, the issue was whether a public defender acts "under color of state law" when 

representing an indigent defendant in a criminal proceeding, thereby subjecting herself to 

penalties under 42 U.S.C. § 1983.  Polk 454 U.S. at 314.  While the Supreme Court answered 
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this question in the negative, that decision has no effect on the present case because Plaintiffs 

have not sued the Public Defender for violating the Sixth Amendment.  Instead, Plaintiffs have 

sued the Cities for systemically denying the right to counsel to indigent defendants.  Although 

Plaintiffs assert the Cities' Public Defender fails to provide actual representation, it is the Cities 

who are ultimately at fault for knowingly allowing this unconstitutional practice to exist and to 

continue on a systemic basis.

Gausvik involved essentially one dishonest investigator who caused several children to 

make untrue or unreliable sexual abuse allegations against the plaintiff and several other 

Wenatchee residents.  See Gausvik, 259 F. Supp. at 1050.  The plaintiff sued various individuals, 

organizations, and municipalities, including Chelan County, for allegedly violating his 

constitutional rights.  At the heart of his allegations, the plaintiff claimed that Chelan County 

failed to train its prosecutorial employees, thereby resulting in the staffing of "personnel ignorant 

of constitutional requirements."  Gausvik, 239 F.Supp.2d at 1054.  The court's focus throughout 

the decision was on whether the plaintiff could prove his failure to train theory and meet the 

deliberate indifference standard.  See id. at 1053 ("the inadequacy of a training policy may serve 

as the basis for § 1983 liability only where the failure to train amounts to deliberate 

indifference"), 1057 ("deliberate indifference to the unconstitutional practice is evidenced by 

failure to correct the situation where the need for training becomes obvious") & 1061 ("there 

were not enough of them to constitute a 'pattern' which would have placed County Prosecutor 

Riesen on actual or constructive notice that he needed to do something in the way of training his 

staff").  Finding that the County was not responsible for the training of its employees, the court 

granted the County's motion for summary judgment.

In their own motions for summary judgment, the Cities attempt to latch on to this failure 

to train theory in the hope that this Court will release them of liability for their denial of counsel 

to indigent defendants.  As discussed above, however, Plaintiffs have never alleged that the 

Cities failed to train their employees as to the constitutional right to the assistance of counsel.  

Case 2:11-cv-01100-RSL   Document 45    Filed 10/17/11   Page 47 of 102



1
2
3
4
5
6
7
8
9

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50
51

PLFS' CROSS-MOTION FOR PRELIMINARY 
INJ & OPP TO DEFS' SJ MOTIONS – 43
Case No. C11-01100 RSL
68142-0003/LEGAL21942305.1

Perkins Coie LLP
1201 Third Avenue, Suite 4800

Seattle, WA  98101-3099
Phone:  206.359.8000

Fax:  206.359.9000

Instead, Plaintiffs allege the Cities are depriving indigent defendants of the right to counsel on a 

systemic basis and have repeatedly ignored numerous complaints from defendants, citizens, and 

law enforcement officers regarding these systemic violations.  The Cities' failure to take any 

action to correct these constitutional violations is different from the failure to train employees.

Also important is the fact that in this case there are numerous plaintiffs alleging systemic 

and continuous violations of their right to counsel, whereas in Polk and Gausvik only a single 

plaintiff was involved.  This is significant because "while a single incident of errant behavior is 

an insufficient basis for imposing liability on a municipality," liability may exist "where a pattern 

of unconstitutional conduct is so pervasive as to imply actual or constructive knowledge of the 

conduct."  Gausvik, 239 F.Supp.2d at 1057.

For the reasons above, this Court should not excuse the Cities of their constitutional 

obligation of guaranteeing indigent defendants their right to counsel and, more importantly, 

should not relieve the Cities of liability for knowingly and continually injuring Plaintiffs and 

hundreds of similarly situated indigent defendants.

2. Plaintiffs Have Standing to Pursue Their Constitutional Claims

"Standing is determined as of the commencement of litigation."  Biodiversity Legal 

Found. v. Badgley, 309 F.3d 1166, 1171 (9th Cir. 2002).  To establish standing, a plaintiff must 

allege that he has suffered an injury in fact, that the injury was causally connected to the 

defendants' actions, and that it is likely that the injury will be redressed by a favorable decision.  

Lujan v. Defenders of Wildlife, 504 U.S. 555, 560–61 (1992).  For the purposes of injunctive 

relief, plaintiff must also demonstrate a "real and immediate threat of repeated injury."  Chapman 

v. Pier 1 Imports, 631 F.3d 939, 946 (9th Cir. 2011) (en banc).

At the commencement of litigation, Plaintiffs demonstrated injury-in-fact, caused by 

defendants' actions and redressible by a favorable decision, and a real and immediate threat of 

repeated injury.  Plaintiffs commenced this proposed class action on June 10, 2011.  At the time, 

each named Plaintiff had appeared in a critical stage of the prosecution without representation by 
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effective counsel.  See e.g., Montague Decl. ¶¶ 11–13, 20; Wilbur Decl. ¶¶ 7, 16–19, 21; Moon 

Decl. ¶¶ 3, 6–7, 10.  Defendants' failure to adequately structure and supervise an indigent defense 

system in the Cities was the direct cause of Plaintiffs' injury-in fact.  Further, Defendants 

concede that, on June 10, 2011, each Plaintiff remained subject to criminal proceedings and had 

been found indigent and in need of representation by a public defender.  See Wilbur SJM 

[DKT. #25] at 10; Moon SJM [DKT. #27] at 7; Montague SJM [DKT. #32] at 10.  At the 

commencement of litigation, Plaintiffs therefore faced a real and immediate threat that they 

would continue to be prosecuted without the assistance of counsel.  Plaintiffs have standing to 

pursue injunctive relief.  Chapman, 631 F.3d at 946.

Plaintiffs' ongoing involvement with the courts distinguishes their cases from Los 

Angeles v. Lyons, 461 U.S. 95 (1981), and O'Shea v. Littleton, 414 U.S. 488, 494 (1974).  The 

plaintiff in Lyons sought a permanent injunction against the use of chokeholds by Los Angeles 

Police officers, but he alleged only that he had, in an isolated past incident, been stopped by 

police and subjected to an illegal chokehold.  461 U.S. at 105.  Similarly, in O'Shea, there was no 

allegation that "any of the named plaintiffs at the time the complaint was filed were themselves 

serving an allegedly illegal sentence or were on trial or awaiting trial before petitioners."  414 

U.S. at 496.  In both Lyons and O'Shea, plaintiffs lacked standing to pursue an injunction 

because, at the time the complaint was filed, they were not involved with the police and courts, 

respectively.  This case stands in stark contrast; because Plaintiffs were subject to pending 

proceedings at the time litigation commenced, they faced a real and immediate threat of future 

violations of their Sixth Amendment rights.

The Cities erroneously contend that Plaintiffs cannot seek an injunction unless and until 

they have been wrongfully convicted.  "It is well settled that a plaintiff need not 'await the 

consummation of threatened injury to obtain prospective relief.'" Chapman, 631 F.3d at 469 

(quoting Farmer v. Brennan, 511 U.S. 825, 845 (1994)).  Plaintiffs need not wait for their Sixth 

Amendment rights to be violated before seeking to enjoin the Cities' unconstitutional acts.  Id.
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Moreover, the Cities contention that Plaintiffs will suffer no injury unless they are 

erroneously convicted ignores that Sixth Amendment claims based on "the actual or constructive 

denial of counsel" differ fundamentally from those based on the "actual effectiveness of 

counsel's assistance" in a case going to trial.  See Strickland v. Washington, 466 U.S. 668, 683 

(1984).  In this civil suit seeking prospective relief, the question is not whether the plaintiff has 

been prejudiced by counsel's errors, but whether the system of indigent defense created and 

maintained by the defendants results in a systemic denial of the right to counsel.15  See Luckey, 

860 F.2d at 1017 ("Whether an accused has been prejudiced by the denial of a right is an issue 

that relates to relief—whether the defendant is entitled to have his or her conviction 

overturned—rather than to the question of whether such a right exists and can be protected 

prospectively."); Hurrell-Harring, 930 N.E. 2d at 220–22 (holding Strickland is inapplicable 

because the allegations in the complaint "go to whether the State has met its foundational 

obligation under Gideon to provide legal representation").  In such a case, the standards for 

overturning a criminal conviction do not apply.16  Further, it simply does not follow that because 

post-conviction remedies may permit individuals to remedy counsel's actual ineffectiveness at 

trial, Plaintiffs lack standing to prospectively prevent a systemic constructive denial of the right 

to counsel.  Cf. Lavallee, 812 N.E. 2d at 911 ("The duty to provide [indigent defense] counsel 

falls squarely on the government and the burden of a systemic lapse is not to be borne by 

defendants.").

                                                
15  Because Plaintiffs allege systemic denial of the right to counsel—not merely the risk of erroneous conviction—
their injuries are not vitiated or made speculative by the possibility that external actors (including the prosecutor, 
judge, or appeals court) might ultimately prevent the system of indigent defense set up by the Cities from bearing 
fruit in the form of unconstitutional convictions.  See Luckey v. Harris, 860 F.2d at 1017.
16  Considerations of finality and comity animate Strickland, Cronic, and other cases where defendants sought to 
overturn state convictions.  See Comer v. Shriro, 480 F.3d 960, 980 (9th Cir. 2007).  These considerations have no 
place in a pre-trial civil proceeding.  See Luckey, 860 F.3d at 1017; Simmons v. State Public Defender, 791 N.W. 2d 
69, 76-77 (Iowa 2010).
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3. Plaintiffs' Claims Present a Live Case and Controversy

A claim for injunctive or declaratory relief becomes moot only if the plaintiff no longer 

has a live case or controversy justifying relief.  Flint v. Dennison, 488 F.3d 816, 824 (9th Cir. 

2007).  In class actions,"[t]here may be cases in which the controversy involving the named 

plaintiffs is such that it becomes moot as to them before the district court can reasonably be 

expected to rule on the certification motion." Sosna v. Iowa, 419 U.S. 393, 402 n.11 (1975).  In 

such instances, a case is not mooted by subsequent events if the allegedly illegal acts are 

"capable of repetition yet evading review" or the class is "inherently transitory."17  See Gerstein 

v. Pugh, 420 U.S. 103, 111 n.11 (1975) (holding that a class challenge to conditions at a county 

jail was not mooted by the conviction and transfer of the named class representatives); Wade v. 

Kirkland, 118 F.3d 667,669–70 (9th Cir. 1997) (holding that even if the named plaintiffs' claims 

were moot, the district court should rule on the motion for class certification and permit putative 

class members to intervene).  Both exceptions are present here.

Criminal proceedings are short in duration and inevitably terminate before a civil 

proceeding, like this one, is fully litigated.  Defendants' allegedly wrongful acts are capable of 

repetition in each case involving an indigent defendant but may evade review if named plaintiffs'

cases are mooted by subsequent acquittal, conviction, or appointment of substitute counsel.18  In 

addition, the proposed class in this action is inherently transitory because it is a constant, though 

revolving class of persons suffering from the same deprivation.  Cnty. of Riverside v. 

McLaughlin, 500 U.S. 44, 52 (1991); see also Best v. Grant Cnty., No. 04-2-00189-0 at ** 7–8 

                                                
17 Armstrong v. FAA, 515 F.3d 1294, 1297 (D.C. Cir. 2008) and Minn. Humane Soc'y v. Clark, 184 F.3d 795, 797 
(8th Cir. 1999) are inapplicable.  Both involve situations where plaintiff's inaction was the primary reason that 
subsequent events rendered his dispute moot, and neither even considers mootness in the context of an action 
brought on behalf of a transitory class.  See Armstrong, 515 F.3d 1294 ("Having pursued his appeal in so leisurely a 
fashion, Armstrong made it impossible for us to say the order of the Administrator was too short-lived to be 
reviewed"); Clark, 184 F.3d 795 (party failed to pursue an expedited or immediate appeal). 
18 The Cities' actions in response to Plaintiffs' motion to add Osborne as a Plaintiff—dismissing Osborne's 
underlying criminal charge without prejudice and then claiming his case is no longer a live controversy—further 
demonstrate that Defendants' constitutional violations are capable of repetition evading review.  Indeed, the Cities 
are prepared to dismiss pending criminal charges in order to avoid judicial review.  
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(Kittitas Cnty. Super. Ct. Aug. 26, 2004).19  Because no member of the present proposed class is 

likely to have a live claim throughout the entire litigation, the duration of the challenged actions 

are short enough to evade review.  See Gerstein, 420 U.S. at 111.  Therefore, this case should not 

be dismissed as moot.

4. Plaintiffs Do Not Have Adequate and Ongoing Remedies

The Cities argue that indigent defendants in Mount Vernon and Burlington have adequate 

remedies at law through the substitution of counsel or appeal. See e.g., Wilbur SJM [DKT. #25] 

at 13-16. This contention, however, misconstrues the nature of Plaintiffs' claims.  As noted 

above in Section IV.C.1, this lawsuit seeks injunctive relief to remedy the system of indigent 

defense designed and maintained by Defendants that results in a systemic denial of the right to 

counsel.  Accordingly, the alternatives of substitution of counsel or wait for an appeal are not 

adequate because they are unrealistic or force indigent defendants to suffer irreparable harm 

while they attempt to vindicate their rights.  There is only one attorney (Glen Hoff) assigned to 

handle conflict cases.  Even if Mr. Hoff took an equal share of the public defense cases being 

handled by Sybrandy and Witt, each of the three attorneys would still have a caseload that is 

nearly two and a half times the WSBA's recommended amount for any full-time public defender.  

And the suggestion that the municipal court judges will safeguard the rights of indigent 

defendants is belied by the fact that the judges are aware of the constitutional violations but have 

taken no steps to address them.  See Ex. 23.A & C.

Furthermore, the harm that is suffered by a class of indigent defendants who have been 

denied the right to counsel "cannot be remedied in the normal course of trial and appeal because 

an essential component of the normal course, the assistance of counsel, is precisely what is 

missing here."  Lavallee, 812 N.E.2d at 907.  There is no adequate remedy at law because "the 

loss of opportunity to confer with counsel to prepare a defense is one that cannot be adequately 

addressed on appeal after an uncounselled conviction."  Id.

                                                
19 A copy of the order in Best is attached as Appendix D.
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In the pretrial context, "[h]arm is not limited to locking innocent people up.  The accused 

is prejudiced if he or she is forced to plead guilty rather than run the risk of going to trial . . . or 

when the accused must evaluate the pros and cons of a plea offer without competent counsel to 

explain the plea and its consequences . . . ."  Best v. Grant County, No. 042-00189-0, at *8 

(Wash. Super. Ct. Aug. 26, 2004), attached hereto as Appendix D.  A pro se appeal is unlikely to 

succeed because, as the Supreme Court has noted, "[n]avigating the appellate process without a 

lawyer's assistance is a perilous endeavor for a layperson, and well beyond the competence of 

individuals . . . who have little education, learning disabilities, and mental impairments."  

Halbert v. Michigan, 545 U.S. 605, 621 (2005).

5. Injunctive Relief Is Designed to Prevent Constitutional Violations Like Those 
Alleged

In asserting that an injunction is not warranted as a remedy, see e.g., Wilbur SJM 

[DKT. #25] at 13, the Cities ignore that "[a]n injunction is a favored remedy where constitutional 

rights are threatened."  Levin v. Harleston, 770 F. Supp. 895, 925 (S.D.N.Y. 1991), vacated in 

part, 966 F.2d 85 (2nd Cir. 1992).  In fact, district courts have "no discretion to deny relief by 

preliminary injunction to a person who clearly establishes by undisputed evidence that he is 

being denied a constitutional right. Henry, 284 F.2d at 633.  Because the Cities have been 

violating and continue to violate the constitutional right to counsel of Plaintiffs and other 

indigent defendants, the Court should award Plaintiffs preliminary injunctive relief.

6. Judicial Estoppel Does Not Precludes Plaintiffs' Claims

Defendants erroneously assert that the doctrine of judicial estoppel bars Plaintiffs' claims 

for violation of their right to counsel.  Plaintiffs' "may not default a constitutional claim through 

conduct that occurs as a result of a constitutional violation." Morris v. State of Cal., 966 F.2d 

448, 453 (9th Cir. 1991) (refusing to apply judicial estoppel to bar a Sixth Amendment ineffective 

assistance of counsel claim post-conviction when the attorney's ineffective assistance was the 

cause of defendant's action in the first place).  As Plaintiffs and other indigent accused testify in 
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this case, they "never really knew what [their] charges entailed or what [their] options were 

because [the public defender] never explained these things to [them]." Moon Decl. ¶ 4; Wilbur 

Decl. ¶¶ 8, 23; Montague Decl. ¶¶ 18, 19, 38, 39, 40; Osborne Decl. ¶¶ 22, 23, 27; Johnson Decl. 

¶ 9; Sanchez Decl. ¶¶ 9, 12, 13.  Any actions taken during their pending criminal proceedings 

were at the direction of the attorneys.  Thus, the Cities' contention that Plaintiffs' "endorsed"

Sybrandy and Witt's conduct and should be estopped from asserting otherwise is specious given 

that the Plaintiffs' testimony shows they were provided no options and had effectively no other 

choice.  Put simply, Ninth Circuit precedent and the material facts in dispute preclude the 

application of judicial estoppel and the granting of summary judgment on this ground.

7. The Equitable Doctrine of Unclean Hands Is Inapplicable to Constitutional 
Violations

The doctrine of unclean hands "should not be strictly enforced when to do so would 

frustrate a substantial public interest."  EEOC v. Recruit U.S.A., Inc., 939 F.2d 746, 753 (9th Cir. 

1991).  "The maxim that he who comes into equity must come with clean hands is not applied by 

way of punishment for an unclean litigant but upon considerations that make for the 

advancement of right and justice."  Id. (quoting Johnson v. Yellow Cab Transit, 321 U.S. 383, 

387 (1944)).  The unclean hands doctrine is not a doctrine that is to be strictly applied, but rather 

a formula that should be left to the discretion of the court.  Id.

In Recruit, the United States Equal Employment Opportunity Commission ("EEOC") 

filed a complaint seeking a preliminary injunction prohibiting defendants from destroying, 

altering, or removing from the United States certain business records pertaining to allegedly 

discriminatory practices engaged in by the defendants.  After the district court granted the 

injunction, defendants filed notices of interlocutory appeal claiming that the EEOC had violated 

certain confidentiality provisions in the process of its investigation and thereby disentitled itself 

from seeking equitable relief.  Defendants based their argument on the doctrine of unclean hands.
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In its analysis, the Ninth Circuit Court of Appeals asserted that reversal of the injunction 

would be adverse to the public interest:  "If the charges are true, substantial abusive employment 

practices would be allowed to continue unchecked.  Congressional purpose and the public 

interest would be frustrated.  Innocent victims would be left without a remedy."  Id. at 754.  

Furthermore, the court noted that by investigating discriminatory complaints, "the EEOC is 

effectuating a compelling governmental and public interest in eradicating unlawful employment 

discrimination and vindicating the rights to victims of such illegal practices."  Id. at 753.  Based 

on findings that the "substantial public interest permeating the case" warranted a departure from 

the unclean hands doctrine, the appellate court found that the district court had not abused its 

discretion in granting the preliminary injunction.  Id. at 753.

For the same reasons articulated in Recruit, this Court should find that the unclean hands 

doctrine is inapplicable to this case.  As discussed above, it is in both the public's and the 

government's interest to ensure that those accused of a crime be afforded the right to assistance 

of counsel.  The United States and Washington State Constitutions mandate such.  If Plaintiffs'

claims are found to be true, violations of the Sixth Amendment's right to counsel would be 

allowed to continue unchecked, and the public interest would be substantially frustrated.  For 

these reasons, this Court should deny the Cities' motion for summary judgment and grant 

Plaintiffs' motion for preliminary injunctive relief.

8. Plaintiffs Are Not Fugitives and Well-Settled Caselaw Establishes That The 
Fugitive From Justice Doctrine Does Not Apply in These Circumstances

The Cities contend that the fugitive from justice doctrine applies to the case at bar 

without citing the applicable caselaw. See e.g., Wilbur SJM [DKT. #25] at 33.  An examination 

of relevant precedent, however, reveals that the fugitive from justice doctrine is a "severe"

sanction and respect for the judicial system is "eroded, not enhanced" by applying it too freely.  

Degen v. United States, 517 U.S. 820, 828 (1996) (reversing summary judgment grant in favor of 

United States in civil forfeiture proceeding because sanction was too severe against individual 
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who appeared in civil lawsuit through attorneys but was not present for his criminal proceeding); 

see also Magluta v. Samples, 162 F.3d 662, 664 (11th Cir. 1998) (adopting three-part test for 

determining whether dismissal of a civil lawsuit is warranted under doctrine: "(1) the plaintiff is 

a fugitive; (2) his fugitive status has a connection to his civil action; and (3) the sanction 

employed by the district court, dismissal is necessary to effectuate the concerns underlying the 

fugitive disentitlement doctrine.")  The fugitive from justice doctrine does not apply here 

because Plaintiffs are not fugitives.  Sun v. Mukasey, 555 F.3d 802, 804 (9th Cir. 2009) (refusing 

to apply fugitive from justice doctrine in removal proceedings when petitioner's whereabouts are 

known).  Each Plaintiff has submitted testimony in support of the Complaint, this cross-motion 

for preliminary injunction and opposition to the Cities' motions for summary judgment, and their 

whereabouts are known by counsel.  See Moon, Wilbur and Montague Decls.  Summary 

judgment should not be granted on this basis because Plaintiffs contend that they are not 

fugitives from justice, making the doctrine inapplicable.

V. CONCLUSION

For the reasons stated above, Plaintiffs respectfully request a preliminary injunction order 

and an order denying the Cities' motions for summary judgment.

RESPECTFULLY SUBMITTED this 17th day of October, 2011.

By:  s/ James F. Williams, WSBA #23613
Email: JWilliams@perkinscoie.com
J. Camille Fisher, WSBA #41809
Email: CFisher@perkinscoie.com
Perkins Coie LLP
1201 Third Avenue, Suite 4800
Seattle, WA  98101-3099
Telephone: 206.359.8000
Attorneys for Defendant 
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Beth E. Terrell, WSBA #26759
Email:  bterrell@tmdwlaw.com
Toby J. Marshall, WSBA #32726
Email:  tmarshall@tmdwlaw.com
Jennifer Rust Murray, WSBA #36983
Email:  jmurray@tmdwlaw.com
TERRELL MARSHALL DAUDT & WILLIE PLLC
936 North 34th Street, Suite 400
Seattle, Washington 98103-8869
Telephone:206.816.6603

Darrell W. Scott, WSBA #20241
Email: scottgroup@mac.com
Matthew J. Zuchetto, WSBA #33404
Email:  matthewzuchetto@mac.com
SCOTT LAW GROUP 

926 W Sprague Avenue, Suite 583
Spokane, Washington 99201
Telephone:509.455.3966

Sarah A. Dunne, WSBA #34869
Email:  dunne@aclu-wa.org
Nancy L. Talner, WSBA #11196
Email:  talner@aclu-wa.org
ACLU OF WASHINGTON FOUNDATION

901 Fifth Avenue, Suite 630
Seattle, Washington  98164
Telephone:206.624.2184

ATTORNEYS FOR PLAINTIFFS
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CERTIFICATE OF SERVICE

I certify that on the 17th day of October, 2011, I made arrangements for my assistant to 

electronically file the foregoing Plaintiffs' Cross-Motion for Preliminary Injunction and 

Opposition to Defendants' Motions for Summary Judgment with the Clerk of the Court using the 

CM/ECF system which will send notification of such filing to the following:

Kevin Rogerson, WSBA #31664
Email:  kevinr@mountvernonwa.gov
CITY OF MOUNT VERNON

910 Cleveland Avenue
Mount Vernon, Washington  98273-4212

Attorneys for Defendant City of Mount Vernon, Washington

Scott G. Thomas, WSBA #23079
Email:  sthomas@ci.burlington.wa.us
CITY OF BURLINGTON

833 South Spruce Street
Burlington, Washington  98233-2810

Attorneys for Defendant City of Burlington, Washington

Andrew G. Cooley, WSBA #15189
Email:  acooley@kbmlawyers.com
Adam L. Rosenberg, WSBA #39256
Email:  arosenberg@kbmlawyers.com
KEATING, BUCKLIN & MCCORMACK, INC., P.S.
800 Fifth Avenue, Suite 4141
Seattle, Washington  98104-3175

Attorneys for Defendants Cities of Burlington, Washington and 
Mount Vernon, Washington
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I CERTIFY UNDER PENALTY OF PERJURY under the laws of the United States of 

America that the foregoing is true and correct.

DATED at Seattle, Washington, this 17th day of October, 2011 by JAMES F. 

WILLIAMS.

By:  s/ James F. Williams, WSBA #23613
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